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ISSUE PRESENTED FOR REVIEW 


Does the term "dependent child" as used in Section 406(a) 
of the Social Security Act include an unborn child, thereby 
entitling unborn children and their mothers to AFDC benefits? 

STATEMENT OF THE CASE 

Nature of the Case 

Plaintiffs-Appellees (hereafter plaintiffs) Barbara Wisdom, 
Anna Tirado, Jane Croe and their unborn children filed this ac- 
tion on November 12, 1973, seeking declaratory and injunctive 
relief on behalf of themselves and all others similarly situated 
with regard to a Connecticut policy denying AFDC benefits to 
pregnant mothers and their unborn children, on the grounds that 
such a policy contradicts the Social Security Act and regulations 
issued pursuant thereto and also violates the Equal Protection 
Clause of the United States Constitution. (R. 1, Complaint). 

Defendants-Appellants (hereafter defendants) are the Commissioner 
of Welfare of the State of Connecticut and the Director of 
Eligibility Services for the Connecticut State Welfare Department. 

Plaintiffs brought their complaint in two counts: Count One 
claimed that the Welfare Commissioner under color of the state 
law of Welfare Department policy deprived plaintiffs of their 
rights under the Equal Protection clause of the Fourteenth Amend- 



ment to the United States Constitution by denying baslc subsls- 
tence ln the fortn of APDC payments and medlcal care to unborn 
chlldren and thelr mothers, but providing beneflts to all other 
ellgible chlldren and thelr mothers. Plalntlffs claimed that 
such a classification bore no ratlonal relation to the purposes 
of the APDC program. (R. 1. (p.8), Complaint, para. 24). In 
Count Two plalntlffs claimed that as they were ellgible under 
federal standards, the State policy was contrary to the lnten- 
tlon of the Soclal Securlty Act and was therefore invalid under 
the Supremacy Clause of the Constitution of the United States. 

(R. 1 (p.10), Complaint, para. 29). 

Course of Proceedlngs 

On November 16, 1973 the United States Distrlct Court for 
the Distrlct of Connecticut entered a temporary restrainlng order, 
(R. 6, Motion), restrainlng defendants from refuslng to provide 
APDC beneflts to the three named mothers and thelr unborn child- 
ren pending a hearing on plalntlffs' motion for a preliminary in- 
Junction. (R. 13, Mwtion). A hearing was held on December 7, 

1973, at which time the court Consolidated the application for a 
preliminary injunction wlth the trial on the merits, pursuant 
to Rule 65 (a)(2), P.R.C.P. After considering the oral arguments 
and briefs of the parties (R. 15, Memorandum) and hearing the 
testimony of six witnesses, (Tr. 3-13, 28-30), Judge Zampano issued 
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a Memorandum of Decision on January 2, 197**. (R. 18, Decision). 

Followlng a hearing held Pebruary 21, 197**, Judge Zampano entered 
an Order dated February 21, 197**, Judge Zampano entered an Order 
dated Pebruary 21, 197** (R. 2**, Order) and stayed lts enforcement 
by order filed March 6, 197** pending decision on defendants' ap- 
peal. (R. 23» Order). On March 13, 197** defendants filed an 
Amended Notlce of Appeal. (R. 27) 


Dlsposltlon Below 

The District Court entered Judgment for the plaintlffs, hold- 

lng that unborn children are eliglble for asslstance under federal 

standards. (R. 18, Decision). The Court found that "(t)he de- 

finition of 'chlld' Includes a 'fetus', and 'unborn human being', 

and an 'unborn lnfant'", and that "the medlcal evldence ciearly 

lndicated that inclusion of the unborn c )lld as a 'dependent 

chlld' ls consistent with the purposes cf the Act". The court 

found that "no credible argument" can be advanced that Congress 

/noted 

Intended to exclude the unborn from coverage, and/tne unsuccess- 
ful attempt by the 92nd Congress to amend the Act to exclude 
unborn children. The court also consldered the HEW regulations 
permltting payments to the unborn, but polnted out that the op- 
tlonal features of these regulations violate the Soclal Securlty 
Act. The court concluded that "ln the absence of express Con- 
gresslonal authorlzation, a State policy that excludes persons 






eligible for assistance under federal standards is in conflict 
with the Act and is invalid under the Supremacy Clause”. In- 
validating the policy on these grounds, the Court did not reach 
plaintiffs’ constltutional claims. 

In lts Order dated Pebruary 21, 197 1 * the court accordingly 
enjoined defendants from "failing to furnish APDC and Medical 
Assistance to pregnant mothers and their unborn children who 
meet all of the eligibility conditions for APDC save the invalid 
Connecticut requirement limiting APDC to children who are born. 

(R. 2*J, Order). 

Statement of Facts 

As of the date this action was filed, the three named 
plaintiffs had each requested and been denied APDC benefits 
pursuant to a policy of the Connecticut State Welfare Department 
that a child is not eligible until it is born. Each pregnant 
mother met all other eligibility requirements for APDC and 
would have been granted assistance if her child had been born. 

Plaintiff Anna Tlrado was approximately three months pregnant 
on the date this action was filed. She was eighteen years old 
and was separated from her husband, the father of her unborn child, 
who did not provide any support whatsoever; until the month of 
October, 1973, Ms. Tirado received APDC benefits for herself and 
her two born children. 




On or about October *4, 1973, Ms. Tirado’s estranged husband 
forclbly removed her chlldren from her and took them to Puerto 
Rico. On October 11, 1973, she was informed by an agent of de- 
fendants that she wa3 no longer ellglble for APDC because the 
chlldren were not llvlng with her;Ms. Tlrado was also told that 
her pregnancy dld not constitute a basis for APDC eliglbility. 

On the date of filing, Ms. Tlrado was entirely wlthout funds, 
and was dependent upon frlends and relatives, themselves APDC 
recipients, for the support of herself and her unborn child. 

Plaintiff Jane Croe was seven months pregnant when thls 
actlon was filed. She was twenty years old and uranarried, and 
the father of her unborn child was wholly and continuously absent. 
She was unemployed, and wlthout Income other than a General 
Asslstance grant of $11.70 per week for all her expenses, plus 
a monthly voucher for part of her rent. In or around July, 1973, 
she was discouraged from applying for APDC by her New Haven City 
Welfare Department soclal worker, on the basis of defendants' 
well-known policy. On October 17, 1973, she made applicatlon 
for APDC beneflts, whlch were denled on November 6, 1973. 

Plaintiff Barbara Wlsdom was approxlmately elght months 
pregnant wlth her thlrd child when thls actlon was filed. She 
separated from her husband, the father of her unborn child. 

On August 1, 1973 she applied for APDC beneflts for her famlly; 
she was Informed that her two born chlldren would be ellglble, 







but that no assistance would be granted to her unborn child. 
On October 10, 1973, she began receiving AFDC beneflts for a 
family of three. (R. 4, Affidavits of Plalntlffs attached to 
Motlon). 
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ARGUMENT 


SUMMARY OF ARGUMENT 

The prlncipal issue ln thls case is whether an unborn 
child is a "dependent child" within the meanlng of Sectlon 
M06(a) of the Soclal Securlty Act, therefore entitling the 
child and its mother to be furnlshed AFDC benefits. The 
commonly accepted deflnition of child includes an unborn 
child, and in the absence of any indication to the contrary, 
it must be assumed that Congress intended the usual meaning 
of the word. In addition, for over thirty years, the 
administrative interpretation of the word child ha3 included 
an unborn child. Providing for the needs of unborn children 
and their mothers also furthers the purposes of the Act. 
Indeed, a decision excluding unborn children from coverage 
would substantially undermine the goals of the AFDC program. 

Applying the test enunciated by the Supreme Court ln 
Klng , Townsend , and Remlllard , an unborn child is eligible 
for AFDC according to federal standards. There is a total 
absence of any evidence in the Soclal Securlty Act or its 
legislative history permitting the State to vary the federal 
Standard by excluding unborn children from benefits and HEW 
has no power to authorite such a deviation. Therefore, the 
State policy excluding the unborn conflicts with the Soclal 
Securlty Act and thus violates the Supremacy Clause. 


This was the holding of the Court below, in which 
thirteen other Courts have concurred. Wisdoa v. Norton , 

Civ. No. 15,906 (D. Conn., Jan 3, 1974). Accord , Alcala 
v. Burns ,_F. 2d_(8th Cir., Mar. 29, 1974), aff'g 

362 F. Supp. 180 (S. D. Iowa 1973) (A copy of which is in- 
cluded as Supplement "1" to Appellees' Brief); Doe v . 

Lukhard, _ F. 2d_(4th Cir. , *eb 26, 1974), aff'g 363 

F. Supp. 823 (E.D. Va. 1973), (A copy of which is included 
as Supplement "2" to Appellees' Brief); Stuart v. Canary , 

No. C 72-452 (N.D. Ohio, Dec. 27, 1973); Whltfleld v. Mlnter , 
368 F. Supp. 798 (D. Mass. 1973); Carver v. Hooker , Civ. No. 
73-87 (D. N.H., Nov. 30, 1973); Tapia v. Vowell , Civ. No. 73- 
B -169 (S.D. Texas, Nov. 14, 1973) (preliminary injunction 
granted pending decision of Parks v. Harden by the Fifth 
Circuit); Tillman v. Endsley , No. 73-l476-Civ-CF (S.D. Fla., 

Oct. 1, 1973): Jones v. Graham , Civ. No. 73-L-235 (D. Neb., 

# 

Sept. 5, 1973): Qrcen v. Stanton , 364 F. Supp. 123 (N.D. Ind. 
1973); Harrls v. Mlsslsslppl State Dept. of Public Welfare , 

363 F. Supp. 1293 (N.D. Miss. 1973); Wllson v. Weaver , 358 

F. Supp. 1147 (N.D. 111. 1972). Contra , Mlxon v. Kcller , 

No. 74-111-civ.J-T(M.D. Fla,, March 1, 1974); Poole v . 
Endsley , No. 74-22 (N.D. Fla., March 4, 1974); Murrow v . 
Clifford, Civ. No. 114-73 (D.N.J., June 12, 1973): Parks 
v. Harden, 354 F. Supp. 620 (N.D. Ga. 1973). 
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In response to the other issues which have been raised 
on appeal, appellees contend that they have standing to sue 
and that the District Court had Jurisdietion to entertain 
the action. Appellees further submlt that the order of the 
Court below was proper and that no lssue as to level of 
beneflts ls raised by thls eas*. 
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I. 


PLAINTIFFS, MOTHERS AND THEIR UNBORN CHILDREN, HAD STANDING TO 
BRING THIS SUIT AND THE COURT HAD JURISDICTION TO CONSIDER IT. 

A. The declslon of the Supreme Court ln Roe v. Wade does not 
deprlve the plalntlffs of standlng to sue. 

Appellante contend that the declslon in Roe v. Wade , 

1410 U.S. 113 (1973) deprives the plaintiffs-appellees of stand- 
ing to sue. (Appellants• Br. 10-11). The rejection of this 
argument by the court below was correct because the declslon in 
the abortion case is irrelevant to the plalntlffs assertion of 
a scatutory claim to APDC benefits and does not foreclose their 
equal protection claim. 

1. Mothers and their unborn children have standlng to 
assert a statutory claim to AFDC benefits. 

The plalntlffs in this class action are "those women 
who have been medically determined to be pregnant and their (un¬ 
born) children , who meet ali the ellgibillty requirements for 
AFDC, but are unreasonably denied AFDC benefits until the actual 
birth of the child." (R. 1 (p. ^), Complaint) (Emphasis supplied). 
This definition of the plaintiff class is substantially identical 
to the classes certified in other "unborn child" cases which in¬ 
clude both mothers and their unborn children. See, e.g., Doe v. 

Lukhard , supra ; Green v. Stanton , supra . In those cases, as in 
this one, certification of the class signlfied the Cou\t's deter- 
mination that the plaintiff mothers and their children had stand- 
ing to sue. 
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The District Court decided in favor of the class on 

grounds that the state policy denying them benefits conflicted 

with federal law and thus was invalid under the Supremacy Clause. 

(R. 18, Decision). In doing so, the Court in effect rejected 

the State's argument as to standing, at least with respect to 

the statutory claim. Other courts have expressly reached the 

same conclusion. The court in Tlllman v. Endsley ruled that: 

The narted plaintiff and her unborn child 
have standing to malntain this action 
because It is alleged that the defendant 
Has denled rights and benef*its granted To 
th e plaintiff mother and her unoorn child 
Hy an Act of Congress " Because the plaln- 
Siff mother and ner unborn child have 
standing under the statutory claim, it is 
not necessary at this time to determine 
the question of an unborn child's standing 
to assert the Fourteenth Amendment claim in 
light of Roe v. Wade , ^10 U.S. 113 (1973)» 

Tlllman v. Endsley , supra, slip. opin. at 2, acc »» Alcala v. 

Burns , supra , 362 F.Supp. at 182. 

Contrary to the State's contention, plaintiff mothers 
cle&rly have rights to payments under the AFDC program. In the 
early days of the AFDC program payments were made for the child's 
needs only. (Appellants' Br. at 11, citing Parks v. Harden , supra 
at 62*J, n. 4). However, in 1950, Congress recognized that r-al- 
lstically the needs of the dependent child could not be met with- 
out taking into account the needs of the caretaker relative, who 
in most instances is the mother. This observation is peculiarly 
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applicable to the circumstances of the unborn child. In that 

% 

year, Congress accordingly amended 142 U.S.C. §606 (b) to allow 
coverage for the needs of the caretaker relative; federal medical 
benefits are also available to the mother as well as her child¬ 
ren. * Since then, numerou3 decisions have recognized that the 
caretaker relative may assert his or her own rights to AFDC 
benefits under the Social Security Act. See e.g., Lopez v. Vowel1, 

H71 F. 2nd 690 (5th Cir. f 1973), cert. den., _U.S._ 93 S.Ct. 

1903 (1973); Rodrlquez v. Vowell , A 72 F.2nd 622 (5th Cir., 1973) 

cert . den . _U.S._, 93 S.Ct. 2777 (1973); Trlplett v. Cobb, 

331 F.Supp 652 (N.D. Miss., 1971) (medical benefits). 

2. Mothers have standing to assert a constitutional 
claim on behalf of themselves and their unborn 
children. 

Sinet both mother and child have standing to claim that 
the State is depriving them of their statutory entitlements con- 
trary to federal law, and this case was decided upon the statutory 
claim, as one court has held, Roe v. Wade is "not relevant” here. 
Alcala v. Burrus, supra , at 186. Nevertheless, an analysis of 
Roe indicates that mothers can assert a claim to AFDC assistance 
under the equal protection clause on behalf of themselves and 
their unborn children. 


*Thoae eligible for AFDC are automatically eligible for 
medical assistance under Tltle XIX of the Social Security Act 
115 C.F.R. §206.10 (a) (1). 
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The thrust of the Supreme Court's opinion there wa3 that 
the State had a legitimate interest in preserving and protecting 
the health of the pregnant woman, and also in protecting the po- 
tentiality of human life. In the abortion situation, these in- 
terests sometimes conflict, and the Court was called upon to ba- 
lance them. That a balancing of interests did take place is 
indicated by the decision to permit the woman greater freedom of 
choice to terminate a pregnancy in the earlier months, but per¬ 
mit increasing State regulation in the interests of preserving 
life as the potentiality for it increases in the later months 
of the term. 

In the instant case, however, the interests of the 
mother and her unborn child will always coincide and indeed are 
inseparable. Each expectant mother who is a member of the plain- 
tiff class wishes to bear her child. The interest in preserving 
the mother's life and health, as well as her freedom of choice-- 
in this case, to have a child - - and the interest in the unborn 
child's life and health, are both served by receipt of APDC bene- 
fits. Roe does not prohibit such mothers from asserting the con- 
stitutional rlghts of themselves and their unborn children to 
APDC benefits in the interests of their common health and well- 
being. 
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B. The Dlstrlct Court had Jurisdiction to conslder thls case . 

The rule is well-established that given the existence 
of a sufficiently substantial constitutional claim, a District 
Court has pendent Jurisdiction over a claim of conflict between 
state and federal law. Rosado v. Wyman , 397 U.S. 397, 402-405 
(1970). Recently, in revievring the substantiality of a con¬ 
stitutional claim the Supreme Court reasserted the test of what 
is "sufficient to confer Jurisdiction on the District Court to 

pass on the controversy." Hagans vs. Lavine, _ U.S._, 42 U. 

S.L.W. 4381, 4385 (March 25, 1974). In Hagans , the Court held 
that unless a constitutional claim is foreclosed by prior Supreme 
Court decisions or is patently insubstantial on its face,federal 
Jurisdiction is conferred, whatever might be the ultimate re- 
solution of the issue on the merits. 42 U. S.L.W. at 4386. 

Plaintiffs in Hagans , recipients of AFDC and their child- 
ren, challenged a New York regulation permitting the State to 
recoup prior unscheduled payments for rent from subsequent AFDC 
grants. They claimed that in recouping the emergency rent pay¬ 
ments from future welfare disbursements, the state deprived some 
needy children of benefits because of parental default in violation 
of the Equal Protection Clause. They also alleged that because 
the regulation assumed, contrary to fact, that funds extended 
to a recipient to satisfy a current emergency rent-need remain 
available for the family’s use for a six-month recoupment period. 
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resulting in a denial of asslstance to otherwise eligible in- 
dividuals, the state policy conflicted with Social Security Act 
provisions M2 U.S.C. §602 (a) (7) and (a) (10) and HEW regula- 
tions. 

The District Court found that plaintiffs had presented 
a sufficient equal protection claim to provide a basis for pend¬ 
ent Jurisdiction and determined the so-called "statutory" claim 

in plaintiffs' favor. _F.Supp._(E.D.N.Y., 1972). The 

Court of Appeais disagreed that plaintiffs' constitutional claim 
was "substantial" and held that the District Court therefore 
lacked Jurisdiction to entertain the statutory claim. Hagans v. 
Wyman , 471 F.2d 347 (2d Cir. 1973). In reversing, the Supreme 
Court held that for Jurisdictional purposes, a court's inquiry 
into the substantiality of a constitutional claim is limited to 
ascertaining whether the claim is 

"so insubstantial, implausible, foreclosed 
by prior decisions of this court or other¬ 
wise completely devoid of merit as not to 
involve a federal controversy." 

42 U.S.L.W. at A 386 . 

Applying the Standard to the situation in Hagans , the 
Court found that none of its previous cases specifically dealt 


*The/court noted that the argument for the exercise of 
pendent Jurisdiction was ' particularly strong'', because the pend¬ 
ent claim, "although denomlnated 'statutory', is in reality a 
constitutional claim arising under the Supremacy Clause." 

Hagans , at 4388. 


- 15 - 


Jt 





wich the particular regulation in issue or any similar one, brlng- 
ing the issue within the realm of controversy. In addition, it 
was not "immediately obvious" to the Court from the face of the 
ccmplaint that the state policy "was so patently rational as to 
require no ineaningful consideration." Hagans at 4385» Although 
the Court of Appeals' reasoning on the rationality of the re¬ 
gulation might ultimately prove correct, the Court found that 
it was not a proper basis for a dlsmissal for want of Jurisdiction. 

Applying the Hagans test to the instant case, the con- 
stitutional claim asuerted by plaintiff mothers and their unborn 
children is sufficient to confer Jurisdiction on the District 
Court. Doe v. Lukhard , supra , slip. opin. at5-6; Alcala v. Burns , 
supra , slip. opin. at 3. Plaintiffs alleged that by denying the 
eligibility of mothers and their unborn children until the actual 
birth x>f the child, Connecticut deprived some needy children and 
mothers of APDC benefits in violation of the Equal Protection 
Clause. (R. 1 (p.8), Complaint). As in Hagans , the District 
Court found this allegation sufficient to allow it to consider 
plaintiffs' other claim that the state's policy also resulted in a 
denial of aid to otherwise eiigible individuals contrary to 

*The Court noted thatthose District Courts which had ruled 
on similarly drafted state recoupment provisione had determined 
they were not rationally related to the declared purposes of the 
AFDC program and were therefore invalid under the Social Securlty 
Act and HEW regulatlons. Hagans at 4385, n.6. 




statutory provisions ^2 U.S.C. §602 (a) (10) and §606 (a) and 
HEW regulatlons. Acc., Whltfleld v. Mlnter , supra , sllp. opln 
at 1 »-5. 

No prevlous Supreme Court decisions have speciflcally 
dealt with the issue ralsed here, the ellglbillty of unborn child- 
ren for APDC beneflts. There ls clearly "room for the lnference 
that the questlon sought to be ralsed can be the subject of con- 
troversy." (Citations omltted). Hagan3 , at M 384 , as the15 lower 
court decisions ln slmllar cases demonstrate. Even where plaln- 
tlffs have ultimately not prevalled, the courts have recognlzed 
that the equal protectlon clalm wa3 "not lnsubstantlal for the 
purpose of Jurisdlction." Murrow v. Cllfford , supra , sllp. opln. 
at 1-2. A "colorable clalm of denlal of equal protectlon" havlng 
been alleged, the District Court properly exerclsed lts pendent 
Jurisdlction to consider the Supremacy Clause clalm. Alcala v. 
Burns, supra , sllp. opln. at 3. 



II 



CONNECTICUT POLICY DENYING APDC BENEFITS TO MOTHERS AND THEIR 
UNBORN CHILDREN ELIGIBLE FOR ASSISTANCE UNDER FEDERAL STANDARDS 
VIOLATES THE SUPREMACY CLAUSE. 

A. Ellglblllty for AFDC ls determlned by federal standards . 

Congress established Title IV of the Social Security Act 
of 1935, 42 U.S.C. Sec. 601 et se^., the Aid to Families wlth 
Dependent Chlldren (AFDC) program, as a federal grant-ln-aid 
program to deal wlth the fundamental needs of economically 
deprlved and dependent chlldren. For ellglblllty purposes, 
the most Important provislon of the Act ls Sectlon 406(a), 

42 U.S.C. §606(a), whlch deflnes the term "dependent child". 

(The full text of §4o6(a) ls lncluded as Supplement " 3 ” 
to Appellees' Brlef.) The above sectlon must be read ln con- 
Junetion wlth §402(a)(l0) of the Act whlch requires that ald 
be furnlshed to "all ellgible individuals." (emphasis supplled). 
Addresslng the lnter-relationship of these provislons In 
several cases, the Supreme Court has established unequivocally 
that ellglblllty must be measured by federal standards, and 
that all whom Congress lntended to be ellgible for AFDC under 
federal law are entitled to such asslstance and may not be 
excluded by participating States, absent express Congresslonal 
authorlratlon for the exclusion. Klng v. Smlth , supra ; Townsend 
v. Swank , Carleson v. Remlllard , supra . 
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In Klng v. Smlth , supra , a man who lived with the mother 
was defined by Alabama as a "parent" and AFDC benefits were 
denied to needy children because no "parent" was "continually 
absent from the horne," as required under Section M06(a), M2 
U.S.C. Sec. 606(a). After examining the Social Security Act 
and it 3 purpose, the Court concluded that Congress must have 
intended the word "parent" to encompass only one who was 
legally obligated to support the dependent child. In defining 
"parent" in a manner inconsistent with the federal Standard, 

Alabama was found to have denied aid to children eligible under 
federal law, contrary to Sec. M02(a)(10), and the state's policy 
was struck down. 

In Townsend v . Swank , supra , the Court considered the 
vaJ.idity of Illinois policy which defined AFDC-eligible children 
to include eighteen to twenty-year-old high school and vocational 
school students, but not children of the same age attending college, 
whereas the Social Security Act, M2 U.S.C. Sec. 606(a)(B) expressly 
included such children in the definition of "dependent child". 
Rejecting the position of the state and HEW( as amicus curiae) that 
eligibillty for children attending college should be presumed to be 
optional with the State absent a specific statutory mandate to the 
contrary, the Court enunciated the controlling test. In cases of 
AFDC eligibillty: 
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" Klng v. Smlth establishes that, 
at least in the absence of 
congressional authorization for 
the exclusion clearly evidenced 
from the Social Security Act or 
its legislative hlstory, a state 
eligibility Standard that excludes 
persons eligible for asslstance 
under federal APDC standards 
violates the Social Security Act 
and ls therefore invalid under 
the Supremacy Clause." 

M04 U.S. at 286 (emphasis supplied). Applylng the test, the 
Court found no such evldence and held that the Statr was pre- 
cluded under Sec. M02(a)(10) from denylng ald to those children 
entitled to beneflts under the federal law. 

A unanlmous Court ln Carleson v. Remlllard , supra , relter- 
ated the holding of Klng and Tovmsend with respect to federal 
eligibility crlteria. In that case, plalntiffs, wives and 
children of servlcemen, challenged the validlty of a California 
regulation which excluded absence because of rallltary servlce 
from the definition of "contlnued absence" under §M06(a) of the 
Social Security Act, so as to deny APDC beneflts to children 
whose fathers were away from horne because of military duty. In 
determining the federal Standard, the Court found that the words 
"contlnued absence" accurately descrlbed a parent on active 
military duty and found no authorlty ln the Act suggestlng the 
term was an "accordian-like concept", applicable to some parents, 
but not to others. Remlllard , supra , at 602. The Court noted 
that the HEW matchlng regulation permltted payments where parental 
absence was due to military servlce and that such a posltlon was 


consistent with the legislative history and in furtherance of 
the purposes of the Act. The Court concluded that since Cali- 
fornia's definition conflicted with the federal criterion by 
excluding without congresslonal authorization dependent children 
under the Act, the State regulation was invalid. Id, at 60M. 

Similarly, plaintiffs here have challenged the validity of 
the Connecticut regulation which excludes unborn children from 
the definition of "dependent child" under §H06(a), denying AFDC 
benefits to mothers and their children who are not yet born. 
Plaintiffs also claim the words of the statute accurately describe 
them and there is no authority in the Act for a more restrictive 
interpretation. °laintiffs further alleged that as in Remillard , 
the HEW matching regulation provides for matching funds on their 
behalf and that this regulation is wholly consistent with the 
history and purposes of the Act. Therefore, the eligibility of 
plaintiffs must be determined according to federal standards as 
set forth in King , Townsend and Remillard , supra . (R. 18 (p.5), 
Decision) Acc., Alcala v. Burns ; Doe v. Lukhard ; Stuart v. Canary 
Whltfleld v, Mlnter : Carver v. Hooker ; Tapla v. Vowell ; Tlllman v. 
Endsley ; Jones v. Qraham ; Oreen v. Stanton ; Harrls v. Mlsslsslppl ; 
Wllson v. Weaver; supra. 


B. Unborn chlldren are ellglble for AFDC under Federal 3tandards . 

The word "child" as used in ^2 U.S.C. §602(a) encompasses an 
unborn child. The ordinary meaning of the word "child", as well 
a3 the long-standing administrative interpretation of the term 
"dependent child" clearly establishes the eligibility of unborn 
children under the Social Security Act. Moreover, "any uncertain- 
ty about the meaning of the word child should be resolved in light 
of the broad remedial goals of the AFDC t>rogram...." Wil3on v . 
Weaver, supra at 115 1 *. 

1. The ordinary meaning of "child" includes an unborn child. 

The State does not dispute that an acceoted definition of 
"child" is "the unborn or newly born human being; foetus, infant." 
This is the first definition of "child" in The Oxford Engli3h Dic - 
tlonary , (1933); it should be noted that this dictionary was 
published only two years before Congress enacted the Social 
Security Act, and thus suggests the usual meaning of the word to 
those drafting the ]egislation. Other major dictionaries give 
similar definitions. We b3ter's New Twentleth Century Dictionary 
(Unabridged), 313 (2nd Ed. (1970); Webster's Unabrldged Dictionary , 
**65 (2nd Ed. 1969); The American Herltage Dictionary of the Engll3h 
Language , 233 (1969); The World Book Dictionarv, 333 (1967). None 
on these dictionaries note that the definition 
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is archaic or obsolete. The everyday usage of the word "child" 
also reflects the common understanding that it includes the 
unborn. The word "fetus", on the other hand, is rarely heard in 
ordinary conversation; rather, a pregnant woman is said to be 
"with child", and her unborn baby is the "child she is carrying". 
Thus, the word "child" "accurately describes" an unborn child. 
Remlllard , supra at 602. 

2. Nothing in the act indicates that "child" does not 
include an unborn child. 

Appellants assert that the word "child" is used in other 
Sections of Title IV in a way that clearly refers to born 
children (Appellants' Brief at 6). However, it is an accepted 
maxim of statutory construction that where identical words are 
used in a statute with quite different meanings, it is the duty 
of the Courts to give the words different meanings. Orand Lodge 
of International Ass'n of Machlnists v. Klng , 335 F. 2d 3**0 (9th 
Cir. 196*0, cert . denied, 379 U.S. 920; Atlantic Cleaners & Dyers 
v. U.S ., U.S. M27, **33 (1932). The necessity for 3uch a rule is 
obvious, since a statute must cover a multiplicity of different 
situations* To lmpose an artificial rigidity on words used in 
the statute would be to distort its meaning and frustrate the 
intent of those who drafted it. 

Thus, the fact that Congress spoke of born children in the 
now emasculated residency provisions of M2 U.S.C. §602(b) does 
not mean that the word "child" wherever used necessarily refers 
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to a born child. And, in providing for determining the paternity 
of illegitimate children (42 U.S.C. §602(a)(17)(A)(1), cited by 
Appellants at p. 6 of their Brief), Congress had no choice but to 
restrict its language to children " born out of wedlock", since by 
definition children are illegitimate only after birth.* It could 
not seriously be suggested that this section restricta the Act to 
illegitimate children or that the reference in 42 U.S.C. §602(a) 

(7) to "earned Income of a dependent child" serves to restrict 
the coverage of the Act to children who earn income, yet that is 
the logical extension of what the State appeaite to be suggesting 
here. Moreover, 42 U.S.C. §602(a) (17) (A), was adopted as part 
of the 1968 Amendments to the Social Security Act, long after 
the word "child" had been interpreted by HEW as encompassing 
the unborn child (See Section 3» infra ), Had Congress intended 
to reverse this long-standing interpretation, presumably it 
would have amended §4o6(a) at that time. 

Although appellants have stated the "only real issue" in 
this action is how Congress meant to define the word "child" in 
42 U.S.C. §606(a), they refer to other words in the Social 
Security Act, in an attenuat to bolster their argument. (Appellants 1 
Brief. at 2). 

The American Herltage Dictlonarv. at 656 defines illegitimate 
as "born out of wedlock'*. And see, §52-438a, Conn. Oen. Stat, 
providing that the final trial in a paternity proceeding instituted 
by an expectant mother shall not be had until after the b.lrth of 
the child. (A copy of which is included in Suppleaent "4" to 
Appellees Brief). 



Thus the State asserts that the word "mother" refers only to a 
woman who has borne a child. (Appellants' Br. at 5). However, 

Black's Law Dlctlonary (*»th Revlsed Edltlon) speclflcally States 
that H [t]he term [mother] Includes maternlty durlng the preblrth 
period", while Bouvler's Law Dlctlonary defines"en ventre «a mere" 
as "in its mother's womb" (emphasis added). Indeed, Connecticut 
law provides that an "expectant mother" may institute proceedings 
to establish the paternity of a child born or conceived out of 
lawful wedlock "prior to the birth of the child". §52-**35(a), 
Conn. Gen. Stat . (Included in Supplement 

Appellants also argue that a pregnant woman and her unborn 
child cannot be considered a "family" and therefore Congress must 
not have intended to include them in the Aid to Families with 
Dependent Children program (Appellants' Br. at 6). As discussed 
above, the common usage recognizes the pregnant woman and her 
unborn baby as "mother" and "child" - a family as that term is 
ordinarily understood. Moreover, until 1962, the name of the AFDC 
program was "Aid to Dependent Children"; the change to "Aid and 
Services to Needy Families with Children" reflected Congress' 
concern for the needy caretaker relatives of eligible children 
who for the past decade had been receiving assistance under the 
AFDC program.Part ofthel962 Amendments entitled "Technical amend- 
ments to Reflect Emphasis on Rehabilitation and other Services M , 
(S. Rep. 1589, 87th Cong.., 2d Sess.^ as printed in 1 U.S. Cdde 
Cong. and Admin. News 19*13, 1968 (1962), the change in title 
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certainly cannot be said to have superlmposed upon §U06(a) a 
new and more restrictive eligibility requirement. 

It should be also noted in this regard that if a family is 
defined in terms of individuals living together, surely an unborn 
child is "living" within its mother's womb: Black»s Law Dictionary 
(Hth Revised Edition) defines "living" as "existing surviving or 
convinuing in operation...A child in the mother's womb is living." 
In S.*3.R. 73-19 (May, 1973) (a copy of which is included as oup- 
plement "5" to Appellees Brief), the Social Security Administra- 
tion ruled that father was "living with" his unborn child by 
virtue of his living with the pregnant mother, thereby entitling 
the child to retirement, Insurance benefits. If this child was 
"living with" his or her father, there can be no questiun that 
the child was also living with the mother.* 

Accepted rules of statutory construction require that courts 
attribute to the words of a statute their ordinary meaning, Banks 
v. Chicago Qrain Trimmers As8»n. , 390 U.S. 929. As demonstrated 
above the ordinary meaning of the word "child" does Include the 
unborn child and there is nothing in Sec. 6o6(a) to Indicate 


•Economy v. Gardner, 286 P.Supp. ^72 (W.D. Tex. 1967), aff» d 
per cur . 396 P. 2d ll£ (5th Cir. 1968), cited by Appellante at“p.7 
oT”theTr Brief, has no relevance to the receipt of APDC benefits by 
unborn children. Rather, the lssue involved in that case was 
whether a statutory amendment suspended the requirements that in 
order to clalm benefits for his adppted niece and OASDI recipient 
must have supported her and lived with her during the period 
when he established his own eligibility and applied for benefits. 

The Court ruled that the amendment did not suspend the application 
of the rule to the plaintiff, and since the child was not even 
born untll five years after the claimanfs eligibility was established, 
he was not entitled to benefits for the child. 
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that the word should have anything other than its usual definltion. 
Thus, the Court below was correctly persuaded that the word "child" 
was used by Congress "advisedly, and that the Congressional intent 
was to give the word its usual and commonly understood meaning." 

Harrls v. Mlsslsslppl , supra , at 1297. 

3. HEW regulations define an unborn child as a "child" for 
purposes of §602(a). 

To ascertain the federal Standard with respect to the APDC 
eligibility of the unborn child, it is proper to give great weight 
to the interpretatlon of the Act made by the federal agency charged 
with its administration. Lewis v. Martin , 397 U.S. 552, 567 (1970). 

In this case, the long-standing and consistent administrative 
interpretation of "dependent child" as used in Section ^06(a) that 
unborn children are included in the term "dependent child". 

The origins of this interpretation date from at least l Q Hl, when 
the Social Security Board over-ruled an audit exception te Wisconsin's 
payment of benefits to unborn children, and directed that such excep¬ 
tione were not to be made in the future. The Board articulated the 
Principal reasons in support of its ruling that payments to unborn 
children were authorised under the Act: (1) APDC program wa3 
designed to meet the needs of children deprived of parental support 
or care in any of the circumstances in which they arlse, including 
the child's prenatal existence; (2) since the circumstances of the 
prenatal period affect the child's later development, the needs 
during this period should be met to enaure sound and health develop¬ 
ment; and (3) "the needs of the child are met only as the mother's 
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needs, economic, social, and medical, are adequately cared for 
throughout the period of pregaancy. See, Transmittal Sheet for 
Board Aetion and Memorandum, dated May 10, 19*1. (Copies of the 
documents are lncluded as Supplement "6 ” to Appellees Brief). 

This policy was subsequently formaiixed in Sec. 3*12, para.6, 
of the Handbook of Public Assistance Administration, which 
authorlsed payments on behalf of the unborn child "on the basis 
of the same eligibility conditions as apply to other children". 

I Copy lncluded as Supplement "7,".). This paragraph appears under 
the general Sec. 3*10 headed "Deprivation of Parental Support or 
Care," with the statutory authority stated to be §*06(a); clearly 
this was intended to be an administrative interpretation of the 
meaning of "dependent child" as used in that section of the Act. 

In 1965 HEVf reaffirmed its position that APDC for the unborn 
was covered under Section *06(a) of the Act, and was consistent 
with the objectives of the Act. In that year, HEW reviewed a 
State provision which provided assistance to an unborn child of 
a mother receiving APDC for other born children, but excluded the 
unborn child of a pregnant mother with no other children, the 
sltuatlon of the named plaintlffs, Ana Tirado and Jane Croe. The 
State plan provision was ruled to be contrary to Title IV of the 
Act in that it arbitrarily and capriciously discriminated against 
the unborn child without siblings and was therefore unreasoaable 
in terms of the objectives and principies governing administration 
of the AFDC program. HEW, Policy Information Release No. 37(Feb. 
*, 1965). (Copy lncluded as Supplement "8" to Appellees’ Brief). 
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Finally, the present regulations first state that the phase 
"needy child" in §406(a) "encompasses the situation of any 
child..." 45 C.F.R. §233.90(c)(l)(i), and then expressly provide 
for federal financial participation in payments "with respect 
to an unborn child", M5 C.F.R. §233*90(c)(2)(ii). The regulation 
also provides for federal participation in "expenses incurred in 
establishlng eligibility for AFDC, including expenses incident to 
obtaining necessary Information to determine the ... pregnancy of 
a mother", further confirming the AFDC eligibility of mothers and 
unborn children under federal standards. 45 C.F.R. §233.90(c)(3). 

Thus, for over thirty years the agency charged with the admin- 
istration of the Social Security Act has consistently interpreted 
the word "child" as used in §406(a) to include the unborn child. 

With the passage of time the administrative interpretation assumes 
the status of an expression of legislative intent "through Congress 
having let the administrative interpretation remain undisturbed 
for so many years." United States v. Leslle Salt , 350 U.S. 383, 

397 (1956J. In the instant case, then, "acquiescence by Congress 
in an administrative pr&ctice may be An inference from silence 
during a period of years, and that administrative practice, con¬ 
sistent and generally unchallenged, will not be overturned except 
for very cogent reasons." Norwegian Nltrogen Products v. U.S ., 

288 U.S. 294, 311 (1933). 

This principle has even greater applicability here, where speci- 
fic legislation intended to reverse the administrative interpretation 
failed of passage. In the 92nd Congress, it was fully recognized 
that Section 4o6(a) had been interpreted to include the unborn child 
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within the definitlon of "child". Wllson v. Weaver , supra at 
1155, n. 4. Each House proposed revisions of §406(a) that 
would have llmlted payments to born children; however, the 
proposals were ellminated by the Conference Committee and the 
program left unchanged. 

As the Court pointed out ln Wllson , sdpra , lf in 1972 
Congress had not thought that unborn children were included ln 
the definitlon of "child", such legislatlve amendment of §606(a) 
would have been unnecessary; lnstead, Congress could merely have 
lnstructed HEW that lncluslon, of unborn children ln the AFDC 
program was unauthorlsed under the Soclal Securlty Act. It ls 
the well settled rule that: 


[T]he constructlon of a 
statute by those charged 
with lts executlon should 
be followed unless there 
are compelling lndicatlons 
that lt ls wrong, especially 
when Congress has refused to 
alter the administrative 
constructlon. 

Red Llon Broadcastlng v. F.C.C ., 395 U.S. 367, 381 (1969)» By not 
passlng the proposed amendment, Congress left unchanged the prevail- 
Ing federal eligibillty Standard whlch Includes the unborn. 

4. lncluslon of the unborn within the deflnltlen of 
"dependent child" furthers the purposes of the 
Soclal Securlty Act. 

The intent of Congress in enactlng the Soclal Securlty Act 
is furthered by including unborn children within the Act's coverage; 


• • 
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failure to do so actually undermines the orimary purposes of the 
APDC program. For, as the Supreme Court noted in Klng v. Smlth , 
supra , the protection of dependent children "is the paramount 
goal of AFDC." 392 U.S. at 325. This goal would be frustrated 

if the Act vrere interpreted as providing for assistance to needy 
children only after the most critical period of their development 
had passed. 

The Court in Stuart v. Canary , supra , found the avowed purpose 

of the Social Security Act is to "help mainttin and strengthen 

family life", 42 U.S.C. §601. Slip opin. at 5 The Court found that 

"the health, both «ental and physical, of children is an integrial 

part of the stability and well-being of family life", and that 

the adequacy of prenatal nutritlon has been demonstrated to be an 

important determinant of the health of the infant. The Court 

concluded: If adequate fetal nutrition can alleviate 

in any degree potential burdens upon the 
state toward the goal of familial bettrrment, 
inclusion of the unborn as eligible for AFDC 
coveiage is indicated by the intent of 
Congress in implementing the Social Security 
Act. 

Stuart v. Canary , supra , Slip opin. at 6. 

As the District Court below held, "the medlcal evidence 
clearly indicated that inclusion of the unborn child as a 
"dependent child" is consistent with the purposes cf the Act." 

(R. I8(p.4.),Decision). Proper prenatal nutrition and medical 
care are critically important to the life and health of both mother 
and child, and the effects of deprivation on the unborn child during 
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this crucial period, cannot be fully compensated for by treatmont 
after birth. (Tr. at 3-10, 28-30). Having also expressed lts 
concern over the extremely hlgh maternal and lnfant mortallty 
rates existing in the United States during the 1930’s, Congress 
must be assumed to have lntended to adopt a rational and effective 
program to deal with these problems. See Senate Committee Report, 
S. Rep. No. 628, 7Hh Cong., lst Sess. 20 (1935); see also, House 
Committee Report, H.R. Rep. No. 615, 7**th Cong.m lst Sess. 12 

(1935). 

Ih response to these problems, Tities IV and V of the original 
Soclal Securlty Act were adopted. Act of Aug. lM, 1935, Ch. 531» 
J 49 Stat. 627-3M. Tltle V provlded for maternal health Services. 
Punds under Tltle V, however, are available only to health-care 
lnstltutlons, and do not provide any cash payments to needy 
individuals. Surely one cannot assume that the Congrees which 
enacted a Soclal Securlty plan deslgned to be comprehensive would 
have stopped short of providing the flnancial ald to unborn 
children without which the health Services would be an empty 
gesture. 

*In an effort to establish that Congress lntended to restrlct 
APDC coverage to born children. Appellante refer to the statement 
of Representatlve Ellenbogen, Congressional Record, Volume 79, 
Part 7, p. 7838, 7*th Congress, lst. Sess. (Appellante' Brief, 
p. 7.) This was a remark made by one member on the f.loor of the 
House, in the course of a general debate on soclal securlty 
leglslatlon. The discussion was not addressed to Tltle IV, and 
this statement cannot reasonably be read as a pronouncement on 
the scope of that leglslatlon. 
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A limiting interpretation is inconsistent with the subsequent 
development of the Social Security Act as well. Slnce 1935 the 
coverage and scope of those provisions within the Social Security 
Act relating to children have been greatly expanded, indicating 
an ever-increasing concern for the total well-being of ali 
"children". (See oartial chronological list of amendments in- 
cluded as Suppleraent "9' to Appellees' Brief.) This succession 
of amendments to the Act clearly indicates a consistent and con- 
tinuing pattern of liberalixation of benefits and eligibility 
standards since the original Act of August 1^, 1935. Although 
to some extent a reflection of the concerns of the particular 
session of Congress involved, the pattern of amendments reflects 
a consistent evaluation, over some thirty-eight years, of the 
purpose of the original Act itself. The emphasis remains on 
obtaining effective delivery of financial and other forms of aia 
to dependent, needy children; far from restricting the scope of 
the original definition of "dependent child", this concept has 
been significantly broadened. Within this historical setting, a 
denial of Title IV benefits to unborn, dependent children would 
be a tragic and unjustified step backwards. It woilld create a 
period of limbo in the developlng life of each needy dependent 
child during which the Social Security Act would remain uncharac- 
teristically indifferent. Just as in Remillard , supra. 


we cannot assume here, anymore than 
we could in King v. Smlth ...,that 
while Congress 'intended to provide 
programs for the economic security 
and protection of all children', it 
also'intended arbitrarily to le&ve 
one class of destitute children entirely 
without meaningful protection.' 

406 U.S. at 604 (cltations omitted). 

C. There is no Congresslonal authorization for States to exclude 
unborn children from AFDC ellglblli€y" I 

Under the Supreme Court trilogy, once plaintiffs establish 
eligibility for AFDC under federal standards they cannot be excluded 
by the States absent "clearly evidenced" Congresslonal lntent to 
authorize the exclusion. Such ciear evidence can only come from 


the language of the Social Security Act or its legislative history. 

Townsend v. Swank, supra , at 286. Furthermore, 

"Under the trilogy rulings the 
burden is on the State to show 
that Congress evidenced an in- 
tent, either in the Statute or in 
legislative history, to allow States 
to vary the eligibility require- 
ments in question". 

Doe v. Lukhard, supra ., 363 F.Supp. at 827. 

The recent declslon in New York State Department of Social 
S ervices v. Dublino, 413 U.S. 405 (1973) reaffirms the trilogy 
rule. Oreen v. Stanton , supra , at 127; Doe v. Lukhard , supra , 

363 F.Supp. at 827, n.5. The Court held in Dublino that in enact- 
ing the provisions of the Social Security Act establishing the 
federal WIN program, Congress did not lntend to pre-empt State 
work-incentive legislation which did not conflict with the Act. 

The Court found convincing evidence of congresslonal authorization 
for state work programs in the language 
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of the Act itself and in the legislative history. Furthermore, 
the existence of complementary state work orograms was consistent 
with and in furtherance cf the purposes of the WIN program. Dublino 
at 418-420. 

The Court specifically distinguished the King , Townsend and 
Remlllard decisions on these grounds. In the remainder of the 
paragraph from which appellants have quoted one sentence out of 
context, the Court stated that In those cases it had 

"found no room either in the Act's 
language or legislative history 
to warrant the State's additional 
eligibility requirements. Here, 
by contrast , the Act allows for 
complementary state work incentive 
programs and procedures Incident 
thereto..." 

Dublino, supra , at 422 (emphasis supplied). Remanding the case 
for a determinatlon of whether any particular orovisions of the 
New York work rules did in fact conflict with the WIN program, the 
Court reemphasized its holdings in King , Townsend , and Remlllard 
that "if there Is a conflict of substance as to eligibility provi- 
sions the federal law of course must control." Dublino at 423, n. 
29. 

Here, as in King , Townsend, and Remlllard , and in contrast to 
Dublino there is a "conflict of substance" between a state exclu- 
sion and a federal eligibility orovision. Qreen v. Stanton , supra, 
at 127. The State has produced no evidence of Congressional 
authorization for its departure from the federal Standard. After 
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thorough consideratiori, the Distrlct Court concluded that "[N]o 
credible argument can be advanced..." that Congress intended to 
allow unborn children to be excluded from coverage under the Act. 
(R. l8(p.4), Decision). This conclusion has been reached by the 
majority of the courts which have consldered the question of APDC 
eligibility of unborn children. Flnding no ciear evidence in the 
language and history o** the Act of Congressional intent to allow 
exclusion of unborn children, the Courts have followed the rule 
of the Supreme Court trilogy and invalidated the States' policy. 


Alcala v. Burns ; Doe V. Lukhard ; Stuart v. Canary ; Whltfleld v . 
Minter; darver v. Hooker; Tapla v. Vowell; Tlll:nan v. Endsley; 


Jones v. Graham ; Qrecn v. Stanton ; Harrls v. Mlsslsslppl ; Wilson 
v. Weaver ; 3 upra . 

Without such Congressional authorization, HEW has no more 
power than 4n individual state to vary an eligibility critria 
by allowing the exclusion of those who are eligible under the 
statute. Townsend, 3 upra ; Remillard , supra . The Court in Parks 
v. Harden , supra , which raled against plaintiffs, found the 
legislative history inconclusive regarding Congressional intent 
wlth respect to the eligibility of the unborn child, but afforded 
great weight to the HEW position purporting to make eligibility 
for unborn children optional with the States. 354 P. Supp. at 
625-626. But 42 U.S.C. §603 provides that the federal government 
may match payments made only to eligible individuals. The fallacy 
of the proposition that eligibility of unborn children is optional 
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was succinctly stated by the Doe v. Lukhar d court: 


If HEW is asserting that unborn 
children are ellgible but States 
may disregard eligibility, then 
that theory ls proscribed by the 
Supreme Court trilogy and void. 

If HEW is asserting that unborn 
children are really not ellgible 
but that payments will be made 
anyway, then that policy is 
violative of Sec. 603 of the Act. 


363 F.Supp. at 829, n.8. 

As Appellants correctly noted (Appellants» Br. at 10), if 
this Court were to \old that unborn children are not included 
within the meaning of Sec. <06(a>, HEW would be prohibited from 
providing matching funds to any state coverlng unborn children 
since it is authorized to match funds only for payments to ellgible 
individuals. A ruling adverse to the plaintiffs-appellees here- 
m would effectively eliminate all payments to unborn children, 
even in the 19 States which had chosen to make such payments, 
and HEU*s matching for the past thirty-two years will be deemed 

illegal. 

However, while the Supreme Court has explicitly rejected 
tne notions embodied in HEW regulations that States are free to 
chose whether they «ish to adhere to federal standards, Townsen d, 
SUDra at 266, lt doea not follow that "the Court must lgnore" 
the HEW regulation. (Appellante* Br. at 10). Rather, the proper 
approach ls that taken by the Court of Appeals for the Elghth 
Circuit in Alcala v. Burns , supra : 
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We ask, as did the district court 
from whence can HEW have derived 
the authority to bestow benefits, 
upon unbom children if not from 
the eligibility provlsions of 
the Soclal Security Act? We 
are inclined, in this respect, 
to accord substantial welght to 
HEW's understanding, impliclt 
in the regulations, that unborn 
children are eligible. On the 
other hand, we are not permitted 
to defer to the agency*s practice 
of maklng benefits to eligible 
persons optional. 

Slip opin. at 6, citing Townsend , supra . The decision of the 
District Court in this case also rejected Appellants' argument, 

J 

finding significance in the HEW regulations Dermitting payments 
to unborn children, but dismissing the "optional features" as 
"violative of the provisions of the Act." (R. l8(p.4) Decision). 

Acc ., Tlllian v. End3 ley , supra . 
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III. 

THE LEVEL OF BENEFITS PROVIDED BY THE STATE TO ELIGIBLE AFDC 
RECIPIENTS IS NOT AT ISSUE IN THIS CASE. 


Having found the plaintiffs-appellees eligible for 
AFDC beneflts under federal law, the District Court enjoined 
the State 

"...from failing to furnish AFDC and Medical 
Assistance to pregnant mothers and their un- 
born children who meet all of the eligibility 
condltlons for AFDC save the lnvalid Conn- 
ecticut requirement limiting AFDC to children 
who are born." 

(R. 18, Decision, para. 2). The State claims that the order 
is improper because it is"not specific" and because plaintlffs 
presented no evidence of their expenses. (Appellants' Br. at 
11-12). Both arguments that the order is "improper” are to- 
tally without merit. 

The part of the injunction quoted above would be 
sufficiently explicit in and of itself to satisy the spec’ficity 
requirements of F.R.C.P. 65 (d). Other courts which have ruled 
on this issue have phrased their relief in similar terms. See, 
e.g., Wilson v. Weaver, supra ; Doe v. lu khard , supra . Moreover 
further paragraphs of the District Court's order detail the obii 
gation of the State to furnish AFDC entitlements pr^rpectlvely 
to members of the plaintiff class.* The state is directed to 


*The District Court specifically retained continulng 
Jurisdictlon with respect to retroactive relief, pending the 
decision, since rendered, in Edelman v. Jordan, U.S. , 
42 U.S.L.W. KU19 (March 26, 197^) (R.2*», 0r3er, para. l^H 





provide the named plalntlffs the amount of APDC benefits to 
which they are entitled firom the date of the filing of the law 
suit forward. (R. 24, Order, para. 3) Accord, Green v. Stanton , 
supra ; Tillman v. Endsley , supra . In paragraph 4, the State is 
ordered to pay pregnant women the APDC benefits to which she 
and her child are entitled from the time of the judgment forward; 
paragraph 5 provides the same prospective relief for unborn child- 
ren whose mothers were already APDC recipiente. (R. 24, Order, 
para. 4,5). The remalning provisions set out equally detailed 
instructions, makin& the arder as a whole highly "specific." 

The amount of actual benefits the State must provide 
under the order is determined by looklng at Connecticut's state 
plan for particlpation in the APDC program. Connecticut pays 
APDC benefits to all ellgible recipients accordlng to a "flat 
grant" syotem. Connecticut State Welfarj Department Msnual, Vol. 

I, Secion 5000-5020, "Need Requirements and the Assistince Pay- 
ment: Connecticut Pamily Assistance Plan - APDC." Under this 
system, all assistance unlts of equal slze recelve the same amount 
of benefits regardless of the age of the members of the unit.* 

Thus, an assistance unit of two composed of a mother and a child 
one-day old recelves $209.49, the same amount of benefits as an 
assistance unit composed of a mother and child 20-years-old. 

The order to furnish APDC benefits fco the members of the plaintiff 

§ 

The amount of benefits Connecticut pays to all ellgible 
families Is currently in litigation. Johnson v. Whlte , 353 P.Supp. 
69, 75 (D. Conn. 1972) (rehearing pending). 
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class is, therefore, an order to pay the exact amounts the State 
has specified as the flat grant Standard for the asslstance unit 
of their number. Of course, if Connecticut so desires, it can 
redeterraine its Standard of need and level of benefits, subject, 
of course, constitutional statutory, and regulatory provisions. 
Rosado , supra ; see also Dandrldge v. Williams , 397 U.S. 471 
(1970) and Jefferson v. Hackney , 409 U.S. 899 (1972). But until 
and unless it does so, the state 13 prohibited from denying 
mothers and children receive. 

The State has demonstrated that it knows vhat flat grant 
standards to apply to provide benefits to eligible unborn 
children and mothers. Under the terms of the temporary 
restraining order, the State was enjoined, pending a hearing 
on the preliminary injunction, from refusing to provide benefits 
to the named plaintiffs, otherwlse eligible mothers and their 
unborn children, on the grounds that the child vras not yet born. 
The State did not claim at that time that the order was not 
"speclfie" and that it did not know what amount of benefits to 
pay plaintiffs. Rather the State correctly paid the named 
plaintiffs Anna Tirado and Jane Croe and their unborn children 
an amount equal to the flat grant Standard for an asslstance 
unit of two. Named Plaintiff Barbara Wisdom, who had previously 
received APDC benefits for herself and her two born 
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children, received the proper payment for an assistance unit of 
four, refiocting the addition of her unborn child. The State 
cannot now claira that the final order does not give it "explicit 
notice of precisely what conddct is outlawed." Schmidt v. Les- 
sard,_U.S._, 38 L.Ed. 2d 661, 665, (197*0. 



I 


CONCLUSION 


9 


For all of the foregoing reasons, because the term "dependent 
child" as used in &406(a) of the Social Security Act includes an 
unborn chiid thereby entitling unborn children and their mothers 
to AFDC benefits, the Judgment below should be affirmed. 


Respectfully submltted. 


Marilyn Kap^an Katz 
Diane Schneiderman 
Attorneys for Plaintiffs- 
Appellees 


Marilyn Kaplan Katz 
Bridgeport Legal Services, Inc. 
4 V* East Main Street 
Bridgeport, Connecticut 06608 
203-366-4955 

Diane Schneiderman 
New Haven Legal Assistance 
Association 
184 Dixwell Avenue 
New Haven, Connecticut 
203-772-1873 


Attorneys for Plaintiffs - Appellees 
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Submittcd: January 15, 1974 
Filed: March 29, 1974 


Before MATTHKS, Senior Circuit Judge, HEANEY, Circuit Judge, 
and TALBOT SMITH, Senior District Judge.* 


MATTHES, Senior Circuit Judge. 

This appcal presents the question, much litigated in 
the district.courts recently, whether an unborn child is a 
"dependent child" within the meaning of § 406(a) of the 
' Social Security Act, 42 U.S.C. § 606(a), thus entitling the 
expectant mother to receive Aid to Families with Dependent 
Children (AFDC). 

Defendants-appellants, Kevin J. Burns, Acting Commissioner 
of the State of Iowa Department of. Social Services, and 
Michael Ryan, Director of the Scott County Department of 
Social Services, acting pursuant to their interpretation 
of the Employees Manual of the Iowa Department of Social Ser¬ 
vices, denied such assistance to plaintiffs-appellecs, who 
. at the time of application were pregnant and who admittedly 
would become eligible for benefits once their children were 
born. Upon aenial of benefits, plaintiffs brought this class 
action in the United States District Court for the Southern 
District of Iowa charging that defendants' actions violated 
the Equal Protection and Due Process Clauses of the United 
States Constitution, and, because inconsisttent with S 406 (a) 

• of the Social Security Act, 42 U.S.C. S 606(a), also violated 
the Supremacy Clause. Plaintiffs sought declaratory and injunc- 
tive relief, and monetary damages for assistance wrongfully with- 

held. 

i 

! _- 

* Hon. Talbot Smith, Senior District Jtudge, Eastern District 
of Michigan, sitting by designation. 
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Following a hearing, the district court filed f.indings 
of fact and conclusions of law. Alcala v. Burns , 362 F.Supp. 
180 (3.D. lowa 1973). Forma1 judgment was entercd adjudging 
invalid defendants' dcnial of AFDC payments to plaintiffs and 
permancntly enjoin.ing defendants from further denying AFDC 
payments to pregnant wonien who are otherwise qualified for 
such payments. Defendants have appealed. 

I. 

As a prolimincry matter, we wisn to clarify the basis 
for jurisdiction in the district court, although no question 
as to jurisdiction has been raised by the parties on appeal. 
See Un ited States v. Redstone , 488 F.2d 300, 301 (8th Cir. 
1973); Williams v. Rogers , 449 F.2d 513, 517 (8th Cir. 1971), 
cert. denied, 405 U.S. 926 (1972). As was the case in Doe v. 

Lu khard , _ F.2d_(4th Cir., Feb. 26, -1974), to our 

knowledge the initial Circuit case to decide the "unborn 
child" question, plaintiffs here alleged a colorable claim 
of ueniai of equai protection within the scope of S 1983 and 
its jurisdictional counterpart, § 1343(3), and, accordingly, 
the district court possessed pendent jurisdiction of the 
Supremacy Clause claim. Further, whether or not a. three- 
judge court would have been requircd to determine the con- 
stitutionalit.y of defendants' interpretation of the welfare 
manual, see Doe v. Lukhard , supra at n.4, a three-judge 
court is clearly not required to dctermine whether that 
interpretation conflicts with the Social Security Act. 

Swift & Co. v. Wickham , 382 U.S. 111 (1965). 

II. 

The Social Security Act requires that "aid to families 
with dependent children * * * be furnished * * * to all 
eligible individuals * * 42 U.S.C. S 602(a)(10). 

-3- 





A triad of Supreme Court cases "establishes that, at 
least in the absonce of congressional authorization for 
the exclusion clearly evidenced from the Social Security 
Act or its lcgislative history, a state eligibility Standard 
that excludes persons eligible for assistance under federal 
AFDC standards violates the Social Security Act and is there- 
fore invalid under the Supremacy Clause." Townsend v. Swank , 

404 U.S. 282, 286 (1971). See King v. Smith , 392 U.S. 309 
(1968)> Carlcson v. Remillard , 406 U.S. 598 (1972). 

If the King , Townsend and Remillard cases are to govern, 
it must first be determined that unborn children are eligible, 
that is, that they are "dependent children" within the protec- 
tion of the Act. On this point the courts have differed. Three 
district courts have ruled that an unborn child is not a 
"dependent child." Mixon v. Keller , No. 74-111-Civ-J-T (M.D. 
Fla., March 1, 1974); Murrow v. Clifford , Civ. No. 114-73 
(D.N.J., June 12, 1973); Parks v. Harden , 354 F.Supp. 620 
(N.D. Ga. 1973) (appeal pending Fiftn Circuit). One Circuit 
court and twelve district courts, including the court below, 
have decided that.an unborn child is a "dependent child." 

Doe v. Lukhard , supra , aff'g 363 F.Supp. 823 (E.D. Va. 1973); 
VMs dom v. Norton , Civ. No. 15906 (D. Conn., Jan. 3, 1974); 

Stuart v. Canary , No. C 72-452 (N.D. Ohio, Dec. 27, 1973); 
Whitficld v. Mintcr , 368 F.Supp. 798 (D. Mass. 1973); Carver 
v. Hooker , Civ. No. 73-87 (D. N.H., Nov. 30, 1973); Tapia v. 
Vowell , Civ. No. 73-B-169 (S.D. Texas, Nov. 14, 1973) (pre- 
liminary injunction granted pending decision of Parks v. 

Harden. by the Fifth Circuit); Tillinan v. Endsley , No. 73- 
1476-Civ-CF (S.D. Fla., Oct. 1, 1973); Joncs v. Graham , 

Civ. No. 73-L-235 (D.Neb., Sept. 5, 1973); Green v. Stanton , 

364 F.Supp. 123 (N.D. Ind. 1973); Harris v. Mississippi. State 
Dept. of Public Welfare, 363 F.Supp. 1293 (N.D. Miss. 1973); 





Alcala v. Burns , supra ; Wilson v. Weaver , 358 F.Supp. 1147 
(N.D. 111. 1972). Courts on both sides of the question have 
looked to the plain meaning of the word "child" and reached 
opposite results. The Act itself and the legislative hsitorv 
are unhelpful. Of some note are the Deparunent of Health, 
Education and Welfare (HEW) regulations implementing the Act 
which provide: "Fcderal financial participation is avail- 
able in: * * * (ii) Payments with respect to an unborn 
child when the fact of pregnancy has been determined by 
medical diagnosis * * 45 C.F.R. § 233.9Q(c)(2). The 

regulations further provide: "Federal financial participa¬ 
tion * * * is available in any expenses incurred in estab- 
lishing eligibility for AFDC, including expenses incident to 
obtaining necessary information to determine the existence 
of * * * pregnancy of a mother." 45 C.F.R. § 233.90(c)(3). 
HEW, however, takes the position that these regulations merely 
extend an option to the state of including unborn. children 
within its plan and do not mandate such coverage. In fact, 
as of 1971, 18 States and the District of Columbia furnished 
AFDC benefi t r. to unborn children, while 34 States and Puerto 
Rico did not. Brief for HEW as Amicus Curiae, Appendik B, 
Hurrow v. Clifford , supra . 

. , V 

We cenously question the. right of HEW, as opposed to 
the unquestioned'right of Congress, to decide what benefits 
arq optional. Clearly Congress possesses, and has exercised 
in the past, the power to give individual states an option to 
exclude children eligible under the federal standards. See 
Townsond v. Ev/an k, supra at 287-89 and n.5. But there is 
no indication that Congress has so acted with respect to 
unborn children. 


* 
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We ask, as did the district court, frorn whence can 
HEW have dorived the authority to bestow benefits, albeit 
supposcdly optional benefits, upon unborn children if not 
frorn the eligibility provisione of the Social Security Act? 
We are inclinod, in this respect, to accord substantial 
weight to HEW's understanding, implicit in the regulations, 
that unborn children are eligible. On the other hand, 
we are not permitted to defer to the agency's practice of 
making benefits to eligible.persons optional, Townsen dj^ 
Swank , supra at 286. 

We believe that the district court correctly concluded 
that the term "dependent child" is broad enough to encbmpass 
an unborn child and that such coverage is consistent with 
the purposes of the Social Security Act. The Kinc£' Townso nd 
and Remillard cases, then, determine that defendants’ 
interpretation of the welfare manual, denying benefits to 
unborn children and their mothers, violates the Supremacy 
Clause and is invalid. 


III. 


Although granting declaratory and injunctive relief, 
the district court refused to order retroactive payment of 
benefits, citing our case of Doe v. Gillman, 479 F.2d 64C, 

649 (8th Cir. 1973) , petition for cert. filcd sub nom. Burns 
v. poe , 42 U.S.L.W. 3205 (U.S. Nov. 5, 1973) (No. 73-406), 
which avoided deciding whether the Eleventh Amendment pro- 
hibits retroactive payments by presuming that the lowa wel¬ 
fare officials would follow their own regulations which, in 
the court's view, provided for retroactive payments. Now 
appellants request this court to decide directly the Eleventh 
Amendment question. We have already done so in Anderson v^. 
Graham, _ F.2d _ (8th Cir., Dec. 20, 1973), holding that 





r 


1 


"the Elevcnth Amendment deprives the fedexal court of juns- 
diction to award a moncy judgment against the State for * * * 
retroactive [AFDC] payments 

The judgrr.ent of the distrxct court is affirmed. 
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WINTER/ Circuit Judge: 

t 

In a class action, plaintiff, an unwed, expectant mother, 
instituted suit, on behalf of herself and her unborn child 
and on behalf of all other expectant mothers and their unborn 
children, against Virginia state and local welfare adminis¬ 
tratore. The basio objoctivo of tho suit was to obtain for 
unborn children the benefits under the Aid to Famiiies with 
Dependent Children (AFDC) program, established under the Social 
. socurity Aot, 42 U.S.C. « COI et affl.. to whioh they would be 
entitled had they been born. Benefits to unborn children are 
' authorinod, but not roguircd, by federal regulation, 45 C.F.R. 
s 233.90(0 (2)(ii). The regulation gives States .partlcipating 
in the aid program the option to extend benefits for unborn 
children, and Virginia has declined the option. Bulletrn No. 
281, June 13, 1956, Virginia State Board of Welfare and Instr- 

tutions.* 


M . lV o 1956. Virginia'R State Boarii of 
1 '. welfare and Instititions permitted unborn children o to 
be considcred in grantrng bone nredeccssor of AFUC). 

525 ion,j th< - 

previous policy had existed. 
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It was alleged that the suit was brought under 42 U.S.C. 

\ 

S 1S83, with jurisdiction vested in the district court under 
28 U.S.C. S 1343(3) and (4). Specifically, plaintiff claimed 
that (a) she and the members of the class she represented 
wcre denj.cd cqual protection of the Laws because.the Virginia 

A 

policy donioil AFDC to unborn childrcn and their mothers but 

• • • 

grantcd it to all other children and their mothers, and (b) 

the Virginia policy 'was contrary to the Social Security Act, 

% 

and regulations thcrcundcr, and was therefore invalid under the 
suproiuricy oiautin of tho .ContiLitution of tho Unitud Utatou. 

t 

•The district court, sitting as a single-judge court, held 
that it had jurisdiction of the action and that, as a matter 
of statutory interpretation, plaintiff was entitled to relief, 
because the Virginia "policy" was in conflict with the Act, 
as interpreted by the Secretary of HEW and, under the supremacy 
clau.-e, tho Act prevailod. We agree that the district court 
h«ul jurindiction. Wo think that tho district court had juris¬ 
diction to proceed as a single-judge court to decide the case 

✓ 

on a nor* onstitutional ground, and we agree with the district 
court's disposition of the case on tho merits. We therefore 
affirm. 
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I. 

The appeal presents two questions of jurisdictioni dld 
the district court have jurisdiction of the subject matter, 
and did the district court, sitting as a single-judge court, 
have jurisdiction to decide the case on the.merits, on non- 
constitutional grounds, without there being convened^a thrcc 
judge court as providod.in 23 U.S.C. SS 2381 et =£2- 


2 . 


i,, i * 4i . lt=! . d iboi t<y i**» on 

fissis 

supplementa! brief^on^ . ^“|;“ n ^cun contcn^that 

tL^t^rici judge procceded properT^tcndan^con- 

cise e «ma a nded he toTih!-ee-:udge court for decision. 
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The district court placed its holding that it had 
subject matter jurisdiction upon the dual grounds that 
(a) plaintiff had alleged a colorable claim of denial of 
equal prctection within the scope of 42 U.S.C. S 1983, the 
court had jurisdiction to decide the claim under 28.U.S.C. 

§ 1343(3)/ and tho court thcrcfore had- jurisdiction to pass 
upon the statutory claim under the doctrine of pendent juris- 
‘diction and (b) plaintiff's statutory claim alleged that 
Virginia's policy deprived her, under color of state law, 
a va»|UC by « i.nl..r«l iaw — Uw «ocini Sucurity 

Act — in violation of § 1983, and that such a claim was 
within the jurisdictional grapt of 28 U.S.C. § 1343(3). 
Woolfolk v. Brown, 456 F.2d 652 (4 Cir. 1972) was cited as 


support for tho conclusion that rights and benefits created 
by the iocial Security Act were within the ambit of protection 

affordcd by 42 U.S.C. § 1983. 


Wo Um l. phuuli (Ji 

denial of equal protection. 


nllo«j«'d a colorablo claim of 
even though it may be doubted that 


ultimately this theory would prove to be meritorrous. See 
Dandridgo v. Williams, 397 U.S. 471‘ (1970); Roe v. Wade, 
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I 


410 U.S. 113 (1973). 3 With the colorable claim under 42 U.S.C 
§ 1983 present, the district court unquestionably had subject 
matter jurisdiction to decide the claim of statutory pre- 
emption under its pendent jurisdiction. 


' We do not decide whether the .incompatibility of a state 
law with tho Social Security Act is a violation of 42 U.S.C. 

§ 1983, or, even if it is, whether the district court had 
subject matter jurisdiction over a claim of such a violation 
tlI „W ?n U.S.C. S 1343(3) or (4). Tho«e aro quontioi.fi which 
fc^ebiauaoly wiil oe anawerea when the Supreme Court deciaes 
Hagans v. Wyman, 471 F.2d 347 (2 Cir. 1973), a case for which 

certiorari wa* grantod in _, 37 L.Ed.2d 396 (June 11, 

1.973) • The district courfs holding that a violation of the Act 
wouxd constitute a violation of 42 U.S.C. S 1983 raises the 


3. 


Roo sugqontn that. 

portioiflor |.ui !••»«;«•!» ol 

may bo sufficiently di flerent t 
jjorn so that the "rational basis 
may permit different treatment. 


tho statur, of a footuo an a 
Llm prulfiM iim chiium 

from a child who is 
" test of l)andr.idfjc 



/ 




• • 

• *. • 


troublesome question of whether a grant—in—aid program, in 
which a state is not obliged to participate/ ,secures a 
right, privilege or immunity within the meaning of § 1983. 

Sce Note, Federal Jurisdiction Over Challenges to State 
Welfare Programs, 72 Col.L.R. 1404/ 1420-21 (1972). ^be 
district courtfs further holding that it had jurisdiction of 
any violation of S 1983 under 28 U*S.C. § 1343(3) or (4) , 
raises another equally trouble.some question of whether the 
reach of 5 1983 protection and § 1343(3) and (4) jurisdiction 
«» «j i't*l IMll.l pUl porl.otl! y oi miLoii llaLility ioi 

the deprivation of rights secured by federal "laws," but 
S 1343(3) grants jurisdiction to redress only rights secured 
by "any Act cf Congress providing for equal rights of citizens 
..." and S 1343(4) grants jurisdiction to redress rights 
"under any Act of Congress providing for the protection of 
civil r ights , including the right to vote." (emphasis added). 

Soo Lynch v. Ilounchold Financc Corp., 405 U.S. 538, 543-44 n.7 
(1972). liowover, doupite the district court*s contrary con- 
clusion, we do not think that either question was decided sub 
silentio by us in Woolfolk v. Crown, supra.. 

The principal jurisdictional question, as we see it, is 
whether the district court, sitting as a single-judge court, 

«.<(.«* util »m OutMtln < Ito tiuku, ott tttMf t^t*ttt> H luLlOttal ijiutiiuio, 
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without there first being convened a three-judge court 
The statute, 28 U.S.C. SS 2281 and 2284, direccs that, in 
an action to restrain enforcement of a state statute on the 
ground of unconstitutionality, "[t)he district judge to whom 
. . . the application is presented . . . shall immediate_l^ 


4. 


Plaintiff seeks to avoid the issue by arguing 
that what is attacked on constitutional grounos is 
n more "policy' of Virginia, stntewide in appxication, 
.. aki'«* i.riir, v.ii, *'• 

1973)'Uitornate* holuing> * is cited in 'support. 
Although^only^a written state.cnt of policy . 

State Board of Welfare and Institutions, we thinK the 
statement indistinguishable _from a ^^ulation, and 
sincc the policy is statewicie m effect, an ad^udication 
OC itr. tacial invalidity on constitutional grounda, 
coupled with injunctive rclief, " oul ‘} 
judge court. Bd. of Regents v. New Lo£t UucaUon 
Project, 404 U.S. 541 (1972). See also Ex Parte 
Bransford, 310 U.S. 354, 361 (1940). 








notify the chief judge of the Circuit," «ho shall desrgnate^ 
a three-judge ccurt "to hear and determina the action . . •" 
(emphasis added). S 2284(1).' Florida Ume 4 Avocado Growers 
v. Jacohsen, 362 U.S. 73 (1960) holds that a three-judge court 
is required when an injunction may be granted on grounds o£ 
£edcral uncpnstitutionality even though there is also a 
statutory non-constiiutional ground £or relief, and that the 
three-judge court has jurisdiction over ali grounds o£ at-.ack 
on the state statute. Florida Growers, 362 U.S. at 76-77, 84. 

. .. swUt s O. v! Wiokh.uu. 382 U.S. IU (1966). It may 

therefore be properly argued that, in such a oase, not only 
is . three-judge court required to be convened, but also that 
' the »-^-4„dae court must decide all issues presented in the 

litigation. 

However, once convened in a proper case, a three-judge 
court has an obligation to decide a case on non-constitutional 
yrouada whoro t)u>y aro dinpoaitivo o£ tho litigation and to 
avoid the constitutional issue which provided the justi£ication 
for convening the special court. King v. Smith, 392 U.S. 309 
(1966), Rosado v. Wyman, 397 U.S. 397 (1970), Wyman v. Roth- 
stein, 398 U.S. 275 (1970). ‘ See also Carleson v. Remillard, 

406 U.S. 598 (1972), and Townsend v. Swank, 404 U.S. 282 (1971) 
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But where the constitutional claim which served as the basis 
for convening the three-judge court has become moot or is 
decided in favor of the constitutional validity of the statute, 
the three-judge court may properly remand the non-const.itutional 
questions to a single .judge for final determination. Rosado 
v. Wyman, 397 U.S. at 403. 


Admittedly, the Supreme Court has never passed on the 
validity of the procedure followed in the instant case the 
convome of l.hnt npproved in Rosorto. Hero, the single judgo 
decided and finally diapoaed of the cuse on non-constiuutional 
grounds, pausing only to determine that the constitutional 
claim had sufficient substanco to givo tho dintrict court 
‘ subject matter jurisdiction over the pendent statutory claim. 
Finding the constitutional claim at least colorable, he did not 
ask that a three-judge court be convened, and thus there was 
no three-judge court in existence to authorize him to decide , 
tho non-constitutional question as a singlo judge. 


W»' infer from thu recorcl »-<»•:* • >»«< «I i iii.fi*:» ;i 

procoodcd alonu throuyh more inndvortcncc. The 
complaint did not ask that a three-judge court bc 
convened; and the surpnsc of counscl, when wc rai., . 
the question during argument on apponi, would imUo.itn 
that littlc or no conoidoration had Ixion y»vun U> Lh«. 
question. 
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' we do nor think that the procidere followed by the 
iietrict judge provides any basis on which to disturb 
plaintiff's gudgment. Especially is this so becausc, as we 

discuss later, we think that he corroctly decided the case 

✓ 

on ito merito. 

As pointod out in Boando ,' tho £act that a complalnt 
alleges a claim o£ unconstitutionality. which Congress has 
determined should be heard in the first instance by a didtrict 
court composed o£ three judges, does not mean that the district 
court, as a single-judge tribunal, lacks jurisdiction over 


the case: 


Jurisdiction over federal claims, oonstitutional 
or otherwise, is vested, exclusively or concur 
rently, in the federal district courts. Such 
courts usually sit as single-}udge tnbunals. 

Whilc Congress has determined that certam classes 
ofeanen Ihall be heard in the first instance by 
a district court composed ol. three J; h ‘ 

does not mean that the court qua court losc. ali 

jurisdiction over the complaint that is inj-tially 
lodqcd with it. To the contrary, once petitioners 
filcd their complaint alleging the unconstitutionality 
of S 131-a, the District Court, sitting as a o 

mnn tribunal, was properly scisod. °f Durisdiction 

ovor tho caso under iSS 1343(3) and (4) of 
.,nd oould dispeso of ovon tho connti tutional qucstion 
cithor by diurni sr.imj the complaint for want of a 
substantial federal qucstion . . . or by granting 

reeuested injunctive relicf if prior decisions 
fmadol frivobmn nnv cintm that fH^I ntato «tatut»' 

s-cw i..-.; 

1 'atLuiuon, 3u9 Ub 3i, 33, 7 b liu 2U 512, 514, 82 
S Ct 549 (1962). 
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397 U.S. at 402-03. 


Rosado thus rejected the proposition that 28 U.S.C. 

5 2281 deprivcs a single district judge of subject matter 
jurisdiction over a constitutional claiiu for injunctive 
relief against' the enforcement of a state statute. See 357 
U.S. at 402 n.2. Section 2281 only limits a single district 
judgc's rcmedial powor in such a cncc. Ilo may not yrant 
injunctive relief against the enforcemer.t of a statute, upon 
his own determination of the merits of the constitutional 
claim, in the ordinary case, but he may do so if the claim 
that the statute is valid is frivolous. Bailey v. Patterson, 

369 U.S. 31 (1962). Certainly he has subject matter juris¬ 
diction over the constitutional claim for the purpose of 
establishing his subject matter jurisdiction over a pendent 
claim. Where, as here, the single district judge's power to 
grant relief on the pendent claim is unaffected by § 2281, 
we perceive no bafrier to his adjudicating it; he had both 
subject matter jurisdiction and rcmcdiul powor over it. 

»■ 

The only remaining question is w)iether the converse of 

• t 

the procedure approved in Rosado is improper from the standpoint 
of maximum efficiency in the operation of the federal judicial 
system. 


• i 


r 


Although the procedure followed in the instant case does 
minimize the burden of three-judge courts on the judges of 
the lower federal courts in most cases, it may bring about 
an additional burden on the Justices of the Supreme Court, and 
it may cause lower federal judges to decide constitutional 
quoutions unnocofiuarily. l-’or thesa reacons, we dioapprovo it. 
A three-judge court/ properly convened, is obliged to decide 
the case before it on non-constitutional grounds if they are 
dispositive of the litigation. Minds may well differ on the 
n ' Gr ^t- s non-constitutional , as well as constitutional con— 
tentions. If a single judge undertakes to decide the non- 
constitutional questions before a three-judge court is convered 
and it later develops that the three-judge court must be con¬ 
vened, that court would be restricted from carrying out its 
obligation to decide' the case on non-constitutional grounds. 
Whilo in iuon t iioeii the rcstriction would be of little moment, 
if the two judges designated to sit with the originating judge 
doubted the correctness of his decision of non-constitutional 
questions, they would be powerless to correct his incorrect 

I 

resuit. They lack authority to 'ac i", as a trunca ted court of 
appeals and reverso him. Thcir only course would be to decide 
a constitutional question that they saw no need to reach. 
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The only tribunal whicr could correct his error, as of right, 

is the Supreme Court which must entertain an appeal when 

the constitutional question is decided and injunctive relief 

6 

is granted or denied. 28 U.S.C. § 1253. Thus, the course 
followed by the distriet court in the instant case, in other 
circumstances, could well generate unnecessary appeals to the 
Supremo Court, au well ac requiro unnocoucary decisione by 
lower federal judgos. 

Given the obligation of a three-judge court to decide a 
case on non-constitutional grounds if they are dispositive 
and its right to remand non-constitutional grounds to a single 
judge for decinion, wo think the bettor practice is for the 
three-judge court to be designated and for it to decido whethor 
to.remand non-constitutional questions to a single judge or to 


Conccivably, tho sinqlo-judqc'n decinion of n 
non-conuLilutional qm-uLion eo.. Id Iw «'•*« 1 J ‘'* r 

an intcrlocutory appeal under 2U U.S.C. .< 12i2(b) 
beforo ho requestn thnt a three-judge court be 
convened, but corti Ci oation i:s a «Unerobioiiary ««t 
on tho pari of tho dLntrict judqo, ovnn wjLI.u» thu 
clasc of canon eligible for cortiiicaUon, and 
qrnnt inq tho riqhl i«< nppenl .is cUscretronary wj.th 
tho Couit liC 
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address them as a three-judge court. While this procedure 
roay not solve all of the problems posed, as, for example, 
where a three-judge court remands non-constitutional questions 
to a single judge and the non-participating judges are in 
disagreement with his decision, it will go far holding 
thcm to a minimum. Certainly the three-judge court will be 
^ better positidn to weigh the disadvantages of potential 
increased caseloaa for the Supreme Court and potential need 
for unneccssary decision by the three-judge court of consti- 
tutional issues resulting from the possibility of a decision 
of a non-constitutional issue not in accord with the views 
of a majority of the three-judge court against the increased 
efficiency of initially remanding nor.-constitutional questions 
to a single judge, rather than to leave the resolution of these 
conflicting considerations to chance. 

II. 

On its merits, we think that the district court correctly 
decidod the instant case. It held that Virginia's policy of 
cxcluding unborn childrcn in tho AFDC program was in conflict 
with tho Act, as intcrprcted by the Sccretary, iropliedly holding 
that that portion of IlliWs intorprctation which purportedly gave 
Virginia the option to rtociiln that an unborn child may or may 
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not be a beneficiary under the program invalid. We approve 
the reasons advanced for the holding. We note that since 
the district court decided the instant case, the question 
presented has received like resolution in Carver v. Hooker, 
C/A 73-87, D.N.H. (November 30, 1973); Whitfield *. Minter, 

C/A 73-3051-F, D. Mass. (December 26, 1973); StuaA v. Car.ary, 

• • 

C/A 72-452, N.D. Ohio (December 27, 1973); Wicdom v. Norton, 
C/A 15906, D. Conn. (January 3, 1974). 


A F F I R M E D. 
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§402(a) of the Soclal Securlty Act, 
42 U.S.C. §606(a) 

- \ 


§ 606. Definitions 

Whe» used in thi- part— 

(n) The tcrm "dependent child" means n necdy child (1) who ha» 
been deprived of parental aupport or caro by rcason of the death, 
continued absencc from the home, or physical or mental incapacity 
of a parent, and who i» living with his father, motlier, grandfather, 
prandmother, brother, sister, Etepfathcr. stcpmother, atepbrother, 
nepsistcr, uncle, aunt, firat cousin, nephetv, or nicce, in a place of 
residence maintained by onc or more of such relative» a» hi» or their 
own home, and (2) who is (A^ under the age of cighteen, or (B) 
under the age of twenty-one and <a» determined by the State in ac- 
cordancc with standards prescribed by the Secretary) a student reg- 
ularly attending a school, collcgc, or university, or regularly at- 
tending a course of vocational or teclmical training designed to fit 
him for gainful employment; ‘ 
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Conpgetlcut General Statutes 


i > * . ';l _ . *■ V ’’ 

§ 62—435a. Petition by mother. Continunnce of-case. 


Evidence 


.• Proceedlngs to rstnbllsh pnlcrnlty of a chlld boni or concclvo 1 out nf law- 
fui wedlock, includlng one born to, or concelved by, a roarrled wo - i but • 
begotten by a man otlier than her buaband, ahall be Instltuted by a verlfled 
petition of the mother or expecUnt mother, wlth summona and order, filed 
,,ln the drcult oourt for the Circuit In whlch eltber aha or the putative father 
rcaldra» Upcn the flllng of aucb petition, auch court or any Judge aaalgncd 
to aald 1 court ahall cauae a aummona, slgned by hlm or by tha derk or as* 
alstant derk of aald court, to be lasued, requlrlng the putative father to ap- 
pcar In court at a time and place named thereln to sbow cauae, If any be haa, 
why the praycr of aald petition ahould not be granted. 8uch petition, aummona' 
and order ahall be ln a form approved by the Judges of the drcult court. 

. In the case of a chlld or expecUnt mother belng aupported wholly or In part 
by the *Ute, nervice of auch petition may be mv.de by any Investigator em- 
ployed by the aute welfare department No auch' petition ahall be brought 
after throe yeara from the blrth of auch chlld, or after thrce yeara from cessa- * 
tlon of contrlbutlon toward support of the chlld by the puUtlve father, whlch- 
ever la later;' provlded the provlslona of aectlon 52-000 ahall be appllcable 
to thla aectlon. If aucb puUtlve father falis to appear Ia court at auch time 
and place, the court may hear the petltloner and enter auch judgment and 
order as the factt may warrant? Buch court may order contlnuance of aucb 
> hearlng; and lf auch mother or expecUnt mother continues constant ln ber 
accuaatlon, lt ahall ba evidence that tha respondent ia tha'father of auch 

■ chlld. <• •• ... ■» ,i" .*>•■ -• ' - ' 4 " •» V 

(1866, PX 400,61, eff.July l/lBNf IMY. PA. 620, |1.) A ' V, 


| 52-438a. Pro ecdure Inactlon brought by expectant mother 

ln tha case of any soch petition brought prior to the blrth of the chlld,' 
no ftnal trlal on the Insue of paternlty ahall be had, except aa to hearlng on' 
prohable cauae untll afur the blrth of tha chlld. In auch heartng on prol»- 
abla causa the court, on tha day on whlch tha defendant has been aummoned 
to appear, ahall determino wbether probable cauae ex Ista, and lf ao, tha court 
* ahall order tha defendant to beeoma bound to tha complalnant, wlth aurety ’ 
to appear on a daU certaln for flnal deUrmlnation, or further contlnuance 
aa drcumatancea may than mqulm*^ "V i •:.« f,' 

(1067, PA. 620, | 20 •!' ., i . * > ' um-i m ' r 

j Ubrary rafarenaae , ~ hj - l .i r» irtve ■*> V» ■ **i’i . • 

1 i Butlrti gsll, W, . . M• *c i * ’iw-» ».*-<■ '« ' "* 

; -Qj.g.BaaUida || M, IU at eeo«v <•: i nI r- , ir* »i 
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SSR 73-19 


SECTION 216(h) (3) (A) (ii) (42 U.S.C. 416(h) (3) (A) (ii) )—RELA- 
TIONSHIP—STATUS OF CHILD CLAIMANT CONCEIVED PRIOR TO 
. WORKER'S ENTITLEMENT TO RETIREMENT INSURANCE BENEFITS 
BUT BORN THEREAFTER 

20 CFR 404.1101 (d) (1) (ii) and 20 CFR 404.1113 SSR 73-19 

w' Where a child claimant had been conceived bul not bom at the time of 
hi» biological falher'» rntillcment to retirement inaurance benefit». heU. »uch 
' child wa» aufficientiy “in being" at time of workcr'» entillemrnl to retirrment 
benefit» to be capoble of living with worker at ihat time for purpoae» of »eetion 
i , 216(h) (3) (A) <«) of Soeial Security Act. a» amended. by *«nua of faet ihat 
, child’» mother waa living witb the worker at auch time. 

R, • iully insured worker, became entitled to retirement inaurance bene- 
fita effective February 1972. At tbat time he wa» both living with and con- 
tributing to tlie aupporti of a woman who waa pregnant witb the child 
claimant. The child waa born out of wedlock in May 1972 and the 
worker'» paternity haa been eatabliahed by aaliafactory evidcnce. 

The iaaue to be reaolved ia -whether the child claimmt, who had been 
conceived bul not born at the time the worker became en .lled to retirement 
inaurance benefita, waa aufliciently “in being” to be living with the worker 

within the meaning of secti n 216(h) (3) (A) (ii) of the Soeial Security 
Act, aa amended, by virtue of the fact that the worker waa living with the 
mother of the child at the requiaite time. 

Section 216fh 1 of the Act providet in perlinent part that: 

f3) An applicant who i» the ton or daughter of • fully nr mrrcntly inaured 
individml, hut who it not fand ia nm deemrd to be) the child of tuch inaurrd 
individual under paragrnph f2>. ahsll neverthrleoa be deemed to be the child 
of auch inaurrd individua! if: 

(A) in the rate of an inaured individual entitled to. old-age inaurance 
benefita fwho waa not, in the month preceding tuch mtitlement, entitled to 
ditability inaurance benefit») — 


fii) auch inaured individua) ia thown by evidcnce iati«fartory to the Secretary 
to be the (ather of the applicant and wa» living with or eontrihuting Io the 
aupport of the applicant at the time auch inaured individual became entitled 
to benefita or attained age 65, whichever fir*t occured; .... 

Wbile there appears to be neither administrative rulings nor case law 
which interpreu the “living with” provision of section 216(h) (3) (A) (ii) 
of the Act as applicable to the present factual situation, the Soeial Security 
Administration has, in analogous cases, interpreted a similar provision of 
the Act. 



SUPPLEMENT 5 



* 



. For example, aection 216(h) (3) (C) (ii) of the Act read» in pertinent 
part: 

(»)... 

(C) in thc coac of « dece..~d individua) 


(ii) .uch in.ured individual i. ahown by tvidenee aaii.factory to ihe Sec- 
«tary Io ha»r bron ihe f.lher of ibo applicanl. and .uch in.ured individual 

“ **•"" *• - *• •- 

The langing, o( ihe above quoled aecliona are aimilar. In 1<M>8 Ihe 
Adnumatration in considering the latter proviaion, ruled that wher* a 
child H.s born 3 montha after the worker’. death and the child’. mother 
wa, l,vmg w.lh or reeeiving aubatantial contributione from the worker at 
h.a deatb, the child waa conaidered “in being" and met the living with or 
contnbut.on requirement of aection 216(h) (3) (C) (ii) at the worker’. 
death. Socia! Security Ruling 68-22, Cumulative Bulletin 1968. page 66. 

J? ^ Mme e ^' ; * L rulin K 1967 eoncerning , n after born 

ch,ld_ There . child! who wa. legally .dopted by o diaability inaiir.nce 
beneficiary^ ,n March 1964, wa. conceived before the beginning of the 

di * a L bili ‘y in Fcbruar y 1961 thereafter in 

in h T I M ,* 7 ' “ ,e benef,ci * r y’* •'‘•H^Rhter, waa reaidinp 

m hia houaehold at the beginning of hia period of diaability. Purauant to 

an applicatinn for child’. inaurance benefit, filed in Fcbruary 1966, it *as 

dctermined that aucli child may bc conaidered .ufficicntly “in bcina" at the 

bepinmng of thc period of diaability g0 as to bc capahic of “living with” 

thi benefiriary at that time. SSR 67-17, Cumulative Bulletin 1967, p 16 

Accordinply, i, i./.eW that R’a child may be conaidered “in being” and 

‘ ' ®^ U, K i e f t° rker “ ** lunc lhe Uuer «ntitlcd to retirement 

inaurance benefits. 
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May 10, 1941 


TRANSMITTAL SICSP FOR BOARD ACTION 


TO: Occar M. Pcvell 

Exeeutlve Director 

. . ■> r ‘ 

FROM: June M. Hoey, Director 

Bureau of Public A ss i s tance 

SUBJF.CT: Extension of Aid to Dependent Children In Behalf of 

Unborn Children. , 


Aetion Recostnende d 

It is reccmmended that the Bcord flnd that Federal participat ion 
niay be extended on behalf of unborn children to those States vhlch 
Include provlslon for unborn children vlthin the scope of the aid to 
dependent children program. 

Ma jor Reasons for the Reccnr/indeT.lon . 



Aid to dependent children as a program designed to meet the needs 
of children deprived of parental support or care should be properly 
available to ncct such needs in any of the clrcumstances in vhlch they 
arlse, including the chlld’s pronatal existence. Developments in medical 
Science and legal interpretetion land support to the validlty of recog- 
* nlzing and meetlng the needs of children during their prenatal existence 
in order. to essure their sound and heclthful development. 

% 

Antlclpated Effect of the Proposed Aetion 

.*> During the operat ion of the aid to dependent children program, the 
question of vhether Federal natehing may be available to States that 
Include in their pians provlslon for unborn children hos arisen in a 
fev States only. It is, therefora, -«rotlcipafced that’the action vhlch 
is recommended vould not resuit isi any generat extenslon of the aid to 
• dependent children progrnno on the paxjUof theunajority of State agencies 
administering aid to dependent children,' it ls^ in fact, likely that 
one State only, namely, Wisconoin, vould impediat e ly avail ltself. — 
of the broadened scope permitted under thls interpretatione. 
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- ->»♦** ?-.r ‘txocutivc Director 


FROM: ..Jane M. lloey, Director • •- -.•• -• 1 • 

Burcau of Public Assistance 

SUBJECT: Extension of Aid to Dependent Children in Behalf of 
Ifribom Children. 



FOR OONSIDERATION BY THE BOARD 

• . * J* 

The question whether Fcdcral matdiing may be granted to States 
that include in their pians for aid to dependent children, provision 
for unbom children, has arisen at various times. Wisconsin, which 
has since 1931 made a spccific provision for assistance "to the mother 
of a child during the period extending from six months before to six 
months after the birth of the child," "has raised the question of 
Federal participation in paymcnts on behalf of unbom children under 
the State plan for aid to dependent children. Michigan raised a sinilar 
question in January, 1939. A related question has also been presented 
to the Burcau in connection with an interpretat ion of residence. With 
respect to aid for a dependent child bom while the mother is temporarily 
out of the State, the State of Nebraska submitted an Attomey General's 
opinion dated Mardi 2, 1939, which indicated that "it' would be entirely 
within the law to allow the child credit for residence. during the period . 
of gestation." •* 

... • * *• • . ■ . 
Policy Consideratxons 

The Bureau of Public Assistance, after consultation with the 
Office of the General Counsel, wishes to rccommend that the Board base 
its answer to these and related questions upon the following consider- 
ations: < 


1, Aid to dependent children, as a program designed to meet the 
needs of children deprived of parental support or care under 
conditions specified in Federal and State legislation should 
propcrly be available to meet such needs in any of the cir- 
cunstances in which they arise. 

19 

9 

2. It has been -gcnerally recognized, abroad and in this country/ 
that the State has an interest in the health and well-bcing 
of its children, and tfyat it should provide assistance to 
insure their sound and healthful development. Since the 

•circumstances of the prcnatal period affect the child's 
development, the State is rightly concemed in providing 
for the needs that are creatcd by the child 's existence 
during the prcnatal period. : ’ • • 
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The nccdS crcated by the child's cxistancc must be supplied 
.throueh the mother/ during the prenatal period. The nceds 
of the child are net only as the mother's necds, econonuc, 
social, and mcdical, are adequately cared for throughout th< 
period of prcgnancy. 

There is fairly unifoim legal authority which States that a 
child may be mgarded as a person in being, during its pre- 
w^eneversuch reccgnition is necessary for 

_ “ The courts have acknowledge the 

importance of adequate prenatal care and the consequcnt 

-~ --i the interest of an unbom 


i.atal existence, 
the child's own benefit 

authority to enforce support in 

' • child. • 

• 5,- - Medical advice indicates that the diagnosis of pregnancy may 
be established with reasonable accuracy vdthin one montii 
■ after conception; undue difficulties in establishing the fact 
of the child's existence would not, therfore, arise in most 
instances. ... 

9 • ’ 

Title V has provided for extension of existing facilities. of State 
and loCal' programs for matemal and child care. These are generally 
limited, however, to educational programs and, in some instances, to the 
provision of medical servi cos. Furthermore, at the present time the 
benefits of Title V providing for matemal and child he&lth Services are 
not aVailable in the majority of local communities. 

It is recognized that in an extension of the aid to dependent 
children program, to provide for unbom children, State pians should in¬ 
clude standards and procedures for determining eligibility on essentially 
the same basis as in other cases. An extension of the aid to dependent 
children program to include provision for unbom children would enable 
the State to give recognition to.the needs of the child beyond those whic 
would otherwise pe planned for in relation to the mother as the respon- 
sible relative. 

• • • • 

Retjbirmendation •' •. 

Jn the light of*the above considerations, the Bureau of Public 
Assistance recommends that the Board find that Federal participation may 
be extended on behalf of unbonL children to those States which include 
provisions for unbom children within the scope of the aid to dependent 
children program. 


Cleared by the Office of 
the General Counsel 
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Mr. Falk 
Mr. Stern 
Mr. Tate 
1-lr. Wilbert 
Miss Engle 
Miss Beawan 
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FROM: 


Maurine Mulliner 


At the meeting of the Board oa July 15, 19^1, the following 

• y > •'*>.'* / 

actlon occurred: ’ .* 

t i 

t 

"Pursuant to the Board actlon of May 20, 1941, page 10065, 
paragraph 3, the Board considered furthor the memorandum 
froa Mlss Hoey dated May 10, 1941, 'Extension of Aid to 
Dependent Children in Behalf of Unborn Children’ (Docu- 
ment No. 177-b), No formal policy vas enunciated at thls 
time, but the Board directed that the audit exception 
taken in Wisconsin to assistance payments made under the 
Aid to Dependent Children program in behalf of unborn 
children should be vaived, and it vas understood excep- 
tlons vould not be taken to such payments in the future. 

It vas agreed efforts vould be made by the Children’b 
Burcau as veli as the Bureau of Public Assistance regional 
staffs to lnterest the State agencles in expanding their 
matemal and child health Services." 

This is to supersede my memorandis of July 18, 1941, covcring 
the same subjject. A change hasebeen made in the last line of the 
quoted paragraph. Please return the superseded memorandum in order 

• . t .» * 

to ciear the record. 


Maurine Mulliner 
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31*10-3102 

Eandbook of Publio Aaoiatanoa Adalniatration 


Fhrt IV. 


Bllftlbllity and Paymonta to Indlrlduo lo 


^00-3^9 Paotora Applloablo to Aid to Popoodont Childron ll/l*/i*5 


31*10. Dopriratlon of Ihrontal Support or Caro 

31*11« Prori■ ion of tho Aot 

Titio IV, aootion 1*06 (a) readai 

"Tho tona 'dopondont ohild' taoona o noody ohild ... 
oho haa boon doprivod of parontal aupport or ooro by reaaon 
of tho doath, oontinuod abocnoo froa tho hoao, or phyoiool 
or nantal inoapaoity of a parant • , ,* 

3102. Intorprotatlon 

Thia proriaion aata ferth tho too eligiblllty faotora, "nood" and 
"dopriratlon of parontal aupport or oaroon ohieh Podoral partio- 
lpation la oonditionod. Tho prorla.ton roquiroa that both nood 
and depriration of parontal aupport or oaro exi st in tho indirid- 
ual oaao but doea not roqulro that an affirma tiro ahowlng ba 
a*do that a oauaal rolatlonohip oadato in tho indiridual oaao. 

Undor tho aot, tho tora "doprlved of parontal aupport or oaro" 
io intorproted to enooxapaaa tho aituation of any ohild «Cio io 
in nood and otherwise ollglblo, and uhooe parent either haa 
died, haa a phyaieal or manta 1 inoapaoity, or lo prorontod by 
oontinuod abaonoo from provlding malntononoo, phyoiool oaro, 
and guidanoo for hia ohildron. In thia intorprotatlon "paront" 
miy Btoan oithor tho fathor or tho nothor. Slnoo tho lntorprota- 
tion rolatoa to parontal aupport or oaro, it ia equnlly applicabla 
TJhothor tho paront raa tho ohiof broudivinnor or dayotod hlmaelf 
or horoolf priaarlly to tho oaro of tho ohild. 

Situationa vdthln tho ooopo of tho tora "dopriratlon" aro ao 
lollowai 

1. Childron Lirina TTith Both Etitural Paronto 

Childron may bo Ino ludo d «hro liring with thoir natural 
nothor and fathor, if thoy aro deprirod of parontal aupport 
or oaro by raaaon of tho inoapaoity of either paront. 

2. Childron Llrldr: With Ei tho r Fathor or fathor 

Childron any bo inoludod uhon doprlrod of oupport or oaro by 
roaaon of tho aeath*, inoapaoity, or oontinuod abaonoo of 
oithor tho nothor or fathor. 
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Handbook of Publio Aeslstance Administration 


_ Eligibility and Phymentc to 

Factor» Applicabis to Ala to Popondont Childron 

Daprivation of Barental Support or Caro (oontinuod) 

3» Legally Adopted Children 

Legally adopted ohildren are includod on tho baais of dopri- 
vntion of parantal oupport or oare duo to tho death, oon- 
tinuod absence, or incapacity of ono or both of tho paronto 
oho adopted tho ohild, rathor than on tho basia of dnprivm- 
tion of tho natural parunt'a oupport or caro. Thia intorpro¬ 
tat ion recognitos tho ourront dovolopacnt of oooial legisla- 
tion designed to offoot oomplete oubstitution for tho natural 
parento, in tho relaticnship ouotalnod by a ohild and tho 
paranto oho adopt hia. 

J 4 . Childron Llrlng in Home of Stopparonte 

A child living in the homo of a stopparent io not roquirod 
by Stato law to assume a parento 1 role, xnay bo includod on 
the ground that ho laolco the oupport or oare of tho natural 
parent oho ia doad or aboent. In the aboenoo of logal obliga- 
tion to aoouma a parental role, a stopparent is no moro of a 
"parent" than any other person aoting in loco parentis. In 
these oituationo, the only safeguard to the ohild '0 right to 
assistanoo is his eligibility undor .the oondition of boing 
doprirod of tho oupport or oare of tho natural parent. In 
Statos in «hioh the etepparont is roquirod to assume a paren¬ 
tal role, a ohild aay bo depriTed of oupport or oaro if tho 
stopparent io doad, absont, or inoapaoitatod. 

5* Childron of Unnarriod Faronto ^ 

Children of unmnrried parenta may be includod within tho 
ooopo of titio IV on the oamo basis as children of morried 
parento. The aot provides for the use of aid to dopondont 
r ... childron as a maintonanco roeource arailable on equal termo 
to all children who meet eligibility oonditions. 

6 . Onborn Childron 

Yihen tho mother's pregnonoy has boon dotermlnod by medical 
diagnosis, Federal participatlon in peyments on behalf of an 
unborn child may be olaimed on tho basis of tho eamo eligi¬ 
bility conditione as apply to other ohlldron. 

3Ullu Fodoral Financial Ferticlpatlon 


Purt IV. 
3U0Q-^99' 


Tldx’nln 

mm' 


For eaoh individual for whose assistanoo paymt nts Federal partici- 
pntion is olaimed, deprivation of oupport or care must hnvo beon 
determined in aceordonoe with the roquirementa for the approval 
of Stato pians except that ohon tho Stato definition is loss 
liberal than the Federal interpretat ion, Federal partlolpation may 
bo olaimed on tho basio of thoflattor. 

I 
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DLVAKTriSllT OF 

1IEALTU, HlXJCATIOii, AI ID t/CLFABE 
t 'd fare /ulninistrution 

Burt;:'.u of Family Services 


folio v inroKATic:! bci^ase i:o. 37 
to Aiii burdau ©Awy ren iNFonnv/TON ohlx 


February hj 1$Xj5 

In reply refer to: 
15 :D 


SU2JKCT; Ir.clucJon of Unborn Child in AFDC Payraents (List under Elig i- 
M.lit y, ;?jternin: t- en of and A id to Fa:«ill e g of Dependent 
* C u i Id ~.x\ la under ‘ iiA~*0 

A State p3r.n provii'5on providi >13 for assictonce to an ur/born child. 
only if the mother io alreatiy a recipient of AFEC for one ov inoro other 
chilchven ennnot be ncceptcd. Sueh a plan provicion io not in coinpliance 
irit»r tho req.uirer.ient « of title IV of the Soeiol Securi ty Act. 

A Stato may include unborn children under i'cs approved AFDC plan and 
•receive Foderui financi&l participation in poynents to meet their nced, 
if euch children n.eet the definition of "dependent child" in section 
hoS (a) of the Act. Elis ic consistent yith the objoctivas of the Act. 
llovover, the conditione under v.iiich coverace of the program is crrtended 
to unborn children raust bo estublioncd on fie ba 6 ie of principies that 
assure cquitable and unifora trcc.trr.ent of ull ir.dividu.alc in lilcc o.ir- 
cuoctanees of necd in order for the State to continuo to qyo.lify for 
Fedcral gvento for its AFDC progr&v». To include only the unborn child 
vhocc mother is olrcady receiving AFDC doos not meet those principies. 

En e question arir.es frou the fact tliat cove.rage is extended only to 
the unborn child of a inother vho is a recipient bocausc che hac at 
leaat onc other child vrno quali fi es for AFDC. It occludes the unborn 
child of a prega&nt uoman vho deos not ho.ve a cibllng eligiblc for AFDC 
but ic in cimi lar circuaotanceo as to need and parental deprivation. 

Such a State plan propooai diccriminatos nrbitrarily and capricioucly 
against cuch e. child and, therefore constitutos a clnssification that 
is unrelated to necd and ic unrcascnablc in terna of the objectives 
•and principies goveming administration of the AFDC program. 
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Amendments to Soclal Securlty Act. 


In 1939, the age limitatione within ihe statutory definition 
of "dependent child" were extended in order to Include 
chlldren between the ages of 16 and 18 years who were 
"regularly attending school.” Act of Aug. 10, 1939, Ch. 666 
Title Iv §403, 53 Stat. 1380. 

In 1950 the Act was amended to extend aid under Title TV to 
the "relative with whom any dependent child is living.? Act 
of Aug. 28, x950, Ch. 809, Title III, Part 2, §323(a), 64 
Stat. 551 


In 1956 the caretaker relative definition was expanded and 
the definition of "dependent child” was again extended by 
including all chlldren in the 16 to 18 year age group regard- 
less of whether such chlldren were attending school, as pre- 
viously had been required. Act of Aug. 1, 1956, Ch. 836 
Title III, Part III, §§321, 322, 70 Stat. 850. Also in 1956, 
section 401 of the Act, 42 U.S.C. §601, was amended to include 
within the purposes for which appropriatione were there 
authorized, "financial assistance and other Services . Id. 
Title III, Part II, §312(a), 70 Stat. 84 B. 

In 1961, coverage was provided for chlldren in foster family 
homes, Act. of May 8, 1961, P.S. 87-31» §2, 75 Stat. 76, and 
coverage was also extended to chlldren whose need was based 
upon unemployment of the father. Act of May 8, 1961, P.L. 
87-31, §1, 75 Stat. 75. 

In 1964 the age limits were again extended, this time to 
include chlldren between the ages of 18 and 21 years who were 
attending high school or pursuing a high school diploma. Act 
of Oct. 13, 1964, P.L. 88-641, §2(a), 78 Stat.- 1042. 

In 1965 the age requirement was again expanded to Include 18 
to 21 year old high school, college, or university etudents, 
Act of July 20, 1965, P.L. 89-97, Title IV §409, 79 Stat. 

422, and Medicaid and Health Insurance benefits were made 
available to all Title IV recipients. Id.. Title I, Part I, 
§102(a), Part 2, §121(a), 79 Stat. 312, 344. 

In 1968, child welfare Services were added to existing fornis 
of aid, Aot. of Jan. 2, 1968, P.L. 90-248, Title II, Part 3, 
§240(c) 81 Stat. 911-15, and a cost of livlng increase was 
imposed upon need determination figures and maximum grants for 
all state plana. 
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